  IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR KING COUNTY

THE WASHINGTON STATE

)

COMMUNICATION ACCESS

)

PROJECT, a Washington Non-  

)
Profit Corporation,               


)            No. ____________________
                                                         

)            


Plaintiff,                                 

)           

                                                             
)

vs.                                                                
)            COMPLAINT FOR
                                                                  
)            INJUNCTIVE RELIEF          
5TH AVENUE THEATRE                   
)

ASSOCIATION,                                
)

a Washington Non-Profit                           
)

Corporation,

                         
)
  COPY

                                                 
)


Defendant.                                    
)
________________________________________________________________________


The Washington State Communication Access Project (Wash-CAP), a Washington non-profit corporation whose registered agent is John F. Waldo, 151 Finch Pl. SW, Suite C, Bainbridge Island, WA 98110, complains against 5th Avenue Theatre Association, a Washington non-profit corporation, as follows:

I.

PARTIES


1.
The Washington State Communication Access Project (Wash-CAP) is a Washington non-profit corporation whose principal objective is to make Washington’s public places accessible to persons who are hard of hearing. Wash-CAP’s members are persons who are hard of hearing, or persons otherwise interested in implementing the access guarantees and non-discrimination provisions that exist in state law for the benefit of the hard of hearing. Wash-CAP is governed by a Board of Directors. Its President is Bert Lederer of Bellingham, Washington.


2.
Defendant 5th Avenue Theatre Association (5th Avenue) is a Washington Non-Profit Corporation that owns and operates the 5th Avenue Theatre in downtown Seattle. 5th Avenue describes itself on its website as “one of the nation’s top destinations for musical theater.”
II.

JURISDICTION AND VENUE


3.
The Court has jurisdiction over this action pursuant to RCW 2.08.010, which gives this court jurisdiction of all cases in equity.


4.
Venue is proper in this Court pursuant to RCW 4.12.020 and 4.12.025 because the events giving rise to this action occur in King County and because defendant 5th Avenue resides in King County.

III.

FACTS


5.
5th Avenue presents some 150 musical-theater performances annually to some 200,000 patrons. In the 2008-2009 season, 5th Avenue will present seven different productions. 5th Avenue is the largest theatrical employer in Seattle.


6.
For the fiscal year ending June 30, 2007, 5th Avenue’s total revenue as reported on IRS Form 990 was $19,059,805. Its total expenses were $18,439,657, and its operating surplus was $620,218. 5th Avenue’s total fund balance as of June 30, 2007 was $3,677,743.

7.
5th Avenue’s theatrical presentations contain both visual and aural elements, the latter consisting in significant part of spoken dialogue and sung lyrics. Those spoken words and sung lyrics are intended to be understood by the audience, and full enjoyment of 5th Avenue’s productions requires understanding the words and lyrics.


8.
Wash-CAP is a non-profit corporation whose members consist primarily of individuals who have significant hearing losses. Most if not all of Wash-CAP’s members wear hearing aids or have other devices, such as cochlear implants, that assist their comprehension. Even with those personal aids, many if not most of Wash-CAP’s members are unable to understand significant portions of the spoken dialogue and sung lyrics at a typical musical-theater presentation such as those offered by 5th Avenue. 


9.
In an effort to accommodate patrons who have hearing losses, 5th Avenue has for some time offered Assistive Listening Devices (ALDs) for all performances. For patrons who communicate using sign language, 5th Avenue offers one performance of each of its productions interpreted into American Sign Language (ASL).


10.
Many of Wash-CAP’s members are Significantly Hard of Hearing (SHOH), meaning that their hearing loss is such that they cannot understand substantial portions of the spoken dialog and sung lyrics even by using ALDs, but who do not use sign language, and therefore do not benefit from ASL-interpreted performances. The SHOH need to be able to read what is being said or sung. 

11.
Many theaters around the country accommodate SHOH patrons by offering captioned performances. The text of the dialogue and lyrics is prepared in advance, then displayed in synchrony with the performance on either a display screen visible in the entire theater, or on a smaller screen visible from certain seats, which are reserved for patrons with hearing loss.


12.
5th Avenue has investigated the availability of captioning, and has determined that at least three methods of captioning are available. Nevertheless, it has specifically refused to offer any captioned performances.

13.
5th Avenue bases its refusal on the claim that captioning would be prohibitively expensive. 5th Avenue states that one company that provides captioning would charge roughly $2,000 per performance, and that offering one captioned performance of each production would cost nearly $14,000 per year. 5th Avenue states that other caption providers would be more expensive, and would require architectural modifications.


14.
Instead of captioned performances, 5th Avenue has offered to accommodate the SHOH and other members of the hearing-loss community by furnishing scripts in lighted binders. 5th Avenue’s website states that the binders will be available on a first-come, first-served basis for selected shows, meaning that an SHOH patron will have no assurance when purchasing tickets that the binders will be available.


15.
On information and belief, scripts in lighted binders will afford far less enjoyment of 5th Avenue’s performances than captions, because it will be difficult if not impossible to place the script in the same field of vision as the stage. To use the lighted binders, the patron will have to look down to the script in the binder, then look up to see the action on the stage, whereas captioned performances display the text in the same field of vision as the stage, allowing patrons to read the captions and watch the action simultaneously. 


16.
To the extent that there may be a factual debate about the degree of enjoyment afforded by scripts in lighted binders versus captions, it will still be necessary for 5th Avenue to offer captioned performances, because otherwise, it will be impossible to evaluate the merits of those two approaches.


17.
Because Wash-CAP’s purpose is to protect the interests of persons who are SHOH, and because some of its members are affected by the past, present and future acts and omissions of 5th Avenue, Wash-CAP has standing to bring this action in its own name for the benefit of its affected members and other persons similarly situated.

IV.
FIRST CAUSE OF ACTION – CLAIM FOR INJUNCTIVE RELIEF


18.
Hearing loss is a sensory disability within the meaning of RCW 49.60.030(1), and persons with hearing loss, including Wash-CAP’s members, have a civil right under Washington law to be free from discrimination because of that sensory disability.

19.
Under the Washington Law Against Discrimination (WLAD), RCW 49.60, the right to be free from discrimination includes, but is not limited to, the right to the full enjoyment of any of the accommodations, advantages, facilities or privileges of any place of public resort, accommodation, assemblage or amusement. RCW 49.60.030(1)(b).

20.
Places of public resort, accommodation, assemblage or amusement include places of public entertainment and places where charges are made for admission. RCW 49.60.040(10).


21.
5th Avenue is a place of public resort or amusement within the meaning of the WLAD, and is therefore subject to WLAD’s non-discrimination provisions.


22.
Under the WLAD and its implementing regulations, impermissible discrimination can consist of omissions as well as acts. Where treating disabled persons in the same fashion as non-disabled persons would prevent the disabled person from fully enjoying the public place, the place is required to make reasonable accommodation, and the failure or refusal to do so is an unfair practice. WAC 162-26-080(1).


23.
The state regulations define “reasonable accommodation” as “action, reasonably possible in the circumstances, to make the regular services of a place of public accommodation accessible to persons who otherwise could not use or fully enjoy the services because of a person’s sensory, mental, or physical disability.” WAC 16-26-040(2)(definitions).

24.
State regulations define “accessible” as meaning “usable or understandable by a person with a disability.” Id., (emphasis added).


25.
State law and implementing regulations require 5th Avenue to take those steps reasonably possible in the circumstances to make its services – its theatrical performances – understandable by the SHOH.


26.
The overall objective of the WLAD is to afford persons with disabilities the full enjoyment of places of public accommodation to the greatest extent practical. WAC 162-26-060(3)

27.
The WLAD is to be interpreted with reference to federal laws dealing with the same subject, and particularly with respect to the Americans With Disabilities Act (ADA), and with reference to standards established under those acts. WAC 162-26-120.

28.
The ADA requires public facilities such as theaters to accommodate patrons with sensory disabilities by offering “auxiliary aids and services,” 28 CFR § 36.303(a), among which are “computer aided transcription services” and “open and closed captioning.” 28 CFR § 36.303(b)(1).

29.
Under the WLAD and its implementing regulations, interpreted with reference to the ADA and its standards, 5th Avenue must accommodate the SHOH by offering those accommodations, reasonably possible in the circumstances, that will permit the SHOH full enjoyment of 5th Avenue’s presentations to the greatest extent practical.


30.
According to 5th Avenue, the cost of providing one captioned performance of each of its productions is $14,000 – significantly less than one-tenth of one percent of 5th Avenue’s annual budget, and only two percent of its 2006-07 operating margin. Captioned performances are therefore an available and reasonably practical accommodation, and captioned performances are also the accommodation that, to the fullest extent practical, offers the SHOH full enjoyment of 5th Avenue’s presentations.


31.
5th Avenue’s refusal to offer captioned performances constitutes discrimination against the SHOH within the meaning of RCW 49.60.030(1).


32.
Washington law gives persons who are discriminated against in violation of RCW 49.60.030(1), the right to bring a civil action to enjoin further violations, and to recover costs of suit, including reasonable attorneys’ fees. RCW 49.60.030(2). 

33.
The WLAD specifically defines “persons” to include associations, organizations, corporations and groups. Wash-CAP is therefore a “person” entitled to the benefits, protections and remedies of WLAD.


34.
By its refusal to offer captioned performances, 5th Avenue has discriminated against Wash-CAP and its members. Wash-CAP is therefore entitled the relief requested herein under RCW 49.60.030(2). 

V.

PRAYER FOR RELIEF


To remedy the foregoing violations of the Washington Law Against Discrimination, Wash-CAP prays for relief against 5th Avenue as follows:

a)
For a permanent injunction requiring 5th Avenue to offer captioned performances to the extent reasonably possible in the circumstances, but not less than one captioned performance of each of its productions;


b)
For costs of suit, including reasonable attorneys’ fees;


c)
For such other and further relief as the court may find appropriate.


DATED this ___ day of August, 2008.





_____________________





John F. Waldo, WSBA #36109





Attorney for Plaintiff
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