March 26, 2008

Cristin J. Kent

Kirkpatrick & Lockhart Preston Gates Ellis LLP

925 Fourth Avenue, Suite 2900

Seattle, WA 98104-1158


Re:
Paramount Theatre/ Accommodations for Significantly Hard of Hearing 


Patrons

Dear Ms. Kent:


Thank you for your most recent communication, and the prior communication of Feb. 8, responding to my inquiries about auxiliary aids and services for Significantly Hard of Hearing (SHOH) patrons.


In that earlier letter, I described SHOH patrons as those individuals (of which I am one) whose hearing loss is such that they cannot understand spoken dialogue or sung lyrics even with the use of Assistive Listening Devices (ALDs), but who do not use sign language. The Paramount, like many other theaters, does offer ALDs, and also offers occasional performances interpreted into American Sign Language. Yet the Paramount offers no auxiliary aids and services that would enable the substantial number of us in the SHOH category to enjoy your performances. (Best estimates are that of all those of us who cannot understand even with ALDs, people who do not use sign language outnumber sign-language users at least ten to one).

As I indicated in that earlier letter, the auxiliary aid and service that most of us in the SHOH community would find most valuable would be reducing dialogue and lyrics to text form, then displaying that text in some fashion. Your most recent letter indicates that Seattle Theatre Group has investigated that option, but has not yet located resources that “can provide captioning (open or closed) for a theater production.”


I believe there are ample avenues of inquiry available to STG.


A morning of on-line investigation indicates that there are two primary systems of captioning currently being used by theaters in this country.
 One system, marketed by a company called c2net (website: www.c2net.org), involves advance preparation of the captions, which are then displayed on a portable LED screen placed in such a way that it is visible from some (and sometimes all) of the theater. The c2net website lists a number of theaters that offer captioned performances. One of those is the Majestic Theater in San Antonio, which offers one captioned performance of each of its Broadway Across America presentations – the same series that also performs at the Paramount. Other theaters that use the c2net system on a regular basis include the Westport Playhouse in Westport, Conn., and the Yale Repertory Theater at Yale University.

The other system, marketed as the I-captioning system by a company called Sound Associates, (website: www.soundassociates.com) also involves advance preparation of the captions, but instead of a large-screen display visible to many, the captions are displayed on small, hand-held devices. The advantage to this system is that once the captions are prepared and the equipment purchased (or leased), the captions then apparently become available at every show and from every seat. It appears that the Pantages Theatre in Los Angeles is using such a system for some of its shows, as are a number of New York theaters. (One of the shows for which I-captions have been prepared is “Mamma Mia!” which is being presented at the Cadillac Winter Garden in New York using the I-caption system. One wonders whether the captions prepared for “Mamma Mia!” in New York could have been used at the Paramount in its just-concluded run of the same show).


Figaro Systems, which has primarily provided seatback display terminals for opera subtitles, also offers a hand-held display device. Key Arena at Seattle Center has obtained one of those systems on a trial basis (in response to my request) for the Bruce Springsteen concert this weekend. While I gather there are some input limitations that make the Figaro system problematic for one-time live performances, the system appears to be quite usable for theater presentations, where the captions can be prepared in advance. You may wish to contact (Mr.) Jyo Singh or Edie Burke at Seattle Center for further information.


Your March 18 letter states that Paramount has been unable to find a local caption provider. The selection of local captioners does appear to be limited – the only ones I find in an on-line directory managed by the National Court Reporters Association are Darlene Pickard (kdpickard@wwdb.org), Louise Becker (regisrealtime@hotmail.com), Jodi Andrews (jodiRTC@gmail.com) and Syndie Hagardt (hagardt@telebyte.net). I’m assuming you have contacted them, and have also contacted the Seattle court-reporting services, some of which claim to offer real-time reporting, which is essentially captioning.


Beyond those local resources, has Paramount considered what is known as Remote CART (the latter being an acronym for Computer Assisted Real-Time Transcription)? Remote CART does not require the captioner to be on site – all that is necessary is a reasonably good phone connection from the theater to the captioner and an internet connection at the theater. Since there is less equipment to haul around, and the capability of working from home, Remote CART tends to be both more available and less expensive than on-site CART providers.


The National Court Reporters Association has an on-line list of remote CART providers. That list is available at the NCRA website, www.cart.ncraonline.org. 


Looking at those listings of remote CART providers, I find quite a number who state specifically that they provide captioning for cultural offerings “such as Broadway shows.” Here are a number of the providers who make that specific representation, together with their email addresses:


Vicki Turner (vt1957@aol.com), Terry McGinty (txcaption@austin.rr.com), Lisa Richardson (lisarichardson@paradigmreporting.com), David Robinson (cartdavidatasu@yahoo.com), Karen Yates (karenccr@aol.com), Sara Clark and Andrea Crager, (both at pri@priohio.com), Renee Cohen (renee@ecaptions.com), Darian Elliott (delliottrpr@yahoo.com), Lori Judd (squeekjudd@hotmail.com), Harry Karasch (pros@karasch.com), Karyn Menck (menck@mindspring.com), Heidi Thomas (heidit@educaption.net), Sandy Eisenberg (sandy2go@earthlink.net), Mayra Malone (mayramalone@fbcc.com), Karen McConnell (reporters@cox.net).


None of those people are local, but my understanding is that when Remote CART is used, the location of the captioner is immaterial. I would hope that these providers or others you might locate on the NCRA site could give you specific information about the necessary equipment and the cost involved in providing captioned shows.


I don’t think there can be any question that the Paramount is a public facility subject to both Title III of the Americans With Disabilities Act (ADA) and to the significantly broader provisions of the Washington Law Against Discrimination (WLAD). Nor can be any doubt that SHOH individuals are protected under both state and federal statutes.


As operator of the Paramount, STG is required to furnish SHOH individuals with auxiliary aids and services that will allow us to enjoy the Paramount’s presentations as fully as possible in the most integrated setting possible. Captioning is one of the auxiliary aids and services specifically enumerated in the implementing regulations, and is surely the most effective aid and service for the SHOH community in a live-theater setting. I believe, therefore, that captioning would be legally required unless it could be shown that captioning would constitute an undue burden.
 

As you are no doubt aware, the claim that a technically feasible auxiliary aid and service constitutes an “undue burden” is an affirmative defense to be decided on a case-by-case basis, depending upon the financial position and resources of the public facility and the opportunity to spread those costs over its patron base. Given the number of other theaters that offer captioned performances, I suspect STG might have some difficulty demonstrating why a pre-eminent venue in a large and prosperous market such as Greater Seattle could not offer the same aids and services as are being offered in smaller and less-prosperous areas like San Antonio.

In any event, a fact-specific inquiry into whether captioning would impose an undue burden on STG and Paramount would require extensive discovery. I would hope that STG and Paramount would dedicate the resources that might otherwise be spent on litigation towards compliance.


Please keep me informed on the progress of the Paramount’s explorations into how captioned performances can be provided. I will let the system vendors and the CART providers referenced in this letter know that the Paramount may be in touch with them. If I come across any more information that you might find useful, I will pass it along to you.

If I have not heard from you by Friday, May 2, I will proceed on the assumption that STG is declining to create a captioning capability.





Very truly yours:






John F. Waldo 

� The United States appears to lag significantly behind other English-speaking countries in providing captioning. Australia, for example, is aggressively expanding the availability of captioning at regional theatres, most of which have a far smaller potential patron base than the Paramount. Further information is available on a website at � HYPERLINK "http://www.theatrecaptioning.com.au" ��www.theatrecaptioning.com.au�.  


� Should captioning be deemed an undue burden, STG and the Paramount would still be required to offer aids and services that would not constitute an undue burden, such as furnishing a script. 


� I suspect the amount STG would spend on its own counsel would go a significant way towards installing and operating a captioning capability. Moreover, as I am sure you are aware, WLAD has a one-way fee-shifting provision under which a prevailing claimant can recover fees, but an unsuccessful claimant is not liable for the facility’s fees. My guess is that if you were to estimate not only STG’s probable legal expenses, but factor in some risk of paying the claimant’s expenses as well, the cost of a compliant system becomes quite attractive, especially considering that should STG not prevail in court, it would still face the cost of compliance.
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