>> JOHN WODATCH:  Thank you very much, Mitch.  Next, our next commenter will be John Waldo.  Mr. Waldo, please proceed. 

>> JOHN WALDO:  Good afternoon.  And thank you all for the opportunity to have some input about movie captioning.  My name is John Waldo.  I'm an attorney representing plaintiffs in ongoing movie captioning litigation in both Washington and California. 

I'm speaking here today on behalf of statewide advocacy organizations for people with hearing loss in the states of Washington, Oregon, and Utah, and also speaking on behalf of two national organizations, the Association of Late-deafened Adults and the Collaborative for Communication Access Via Captioning. 

20 years ago, the Americans with Disabilities Act envisioned bringing people with disabilities into the mainstream of American life.  For some people, and I think especially those with mobility disabilities, ADA brought about rapid and meaningful improvements.  But for those of us with the very common but invisible disability of significant hearing loss, ADA is still far more promise than reality. 

A particular source of frustration has been the movies, America's favorite night out.  Technology today permits movies to be shown either with open captions superimposed on the print for certain showings and visible to the entire audience or closed captions visible only to patrons who request a viewing device.

Both methods fit squarely within ADA's definition of auxiliary aids and services because they are affective methods of making orally delivered material available to people with hearing loss.  

As you note in the ANPRM, the vast majority of today's movie studio releases have captions prepared in cooperation with the studios.  What has denied us the opportunity to fully enjoy movies has been the reluctance, if not the downright refusal of theaters, to purchase and install the equipment to enable us to view the captions. 

That situation is finally changing.  Guided significantly by a friend of the court brief that the Department filed, the 9th Circuit ruled last year that ADA requires theaters to show closed-captioned movies unless doing so would constitute an undue burden.  Then three months later, this Department announced its proposed rulemaking. 

We welcome DOJ's involvement and would urge you to make the 9th Circuit decision a nationwide rule to the effect that captioning is required unless it constitutes an undue burden. 

That said though, we think the proposal that captioning should be required for only 50 percent of the movies phased in over five years is a giant step backward and is deeply flawed, both legally and factually. 

Our legal objection is that ADA clearly states that auxiliary aids and services like captioning are required unless the entity, singular and specific, the entity can demonstrate that providing those aids and services would be an undue burden. 

Because captioning is technically available, we think the undue burden inquiry is purely financial and must be done on an individualized case-by-case basis probably by a court.  We don't believe that substituting a broad performance-based standard, which may ask too much of some but require too little of others, is consistent with a statutory undue burden standard. 

Our factual objection is that many of the larger corporate theater chains can in fact show 100 percent of movies in captioned form.  Cinemark, the nation's third largest theater chain, has completed converting its Washington state theaters -- now, that’s only two multiplexes -- to full digital projection.  It has also equipped every one of those auditoriums to show captioned movies.  We now have two fully accessible theaters, complexes, in the State of Washington. 

Regal, the nation's largest theater chain, has informed us that essentially the incremental cost of captioning the second half of its 6,800 theaters to show captioned movies would be about $3 million.  That’s  big money, but put it in context.  

In 2009, according to publicly available documents, Regal paid over $110 million in dividends.  Dividends.  After the staff has been paid.  After the leases have been paid.  After the debt has been serviced.  After you pay taxes on it.  Dividends basically, according to some, are money that companies can't figure out anything else to do with so they pay it in dividends.  

I would submit that three percent of your annual dividend cannot constitute an undue burden.  Much more to say, I'll submit it in writing.  Thank you very much for your time and for your effort on this. 

>> JOHN WODATCH:  Thank you very much, Mr. Waldo.  We appreciate your testimony today.  Next, we are going to hear from Shen Kuan.  I hope I pronounced your name somewhat correctly. 

