IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR KING  COUNTY

THE WASHINGTON STATE

)

COMMUNICATION ACCESS

)

PROJECT, a Washington Non-  

)

Profit Corporation,               


)            No. ____________________

                                                         

)            


Plaintiff,                                 

)           

                                                             
)

vs.                                                                
)            COMPLAINT FOR
                                                                  
)            INJUNCTIVE RELIEF          

REGAL CINEMAS, INC., 


)

a subsidiary of Regal Entertainment

)

Group, a Delaware Corporation,                   
)

AMC ENTERTAINMENT, INC.,              
)
 ORIGINAL
a/k/a AMERICAN



)

MULTI-CINEMA, INC.,


)
a Delaware Corporation, 
            
)

CINEMARK HOLDINGS, INC., 

)
a Delaware Corporation, 


)

SILVER CINEMAS ACQUISITION
)

CO., LLP.,  d/b/a Landmark Theatres,
)

a DelawareLimited Partnership, 

)
LINCOLN SQUARE CINEMAS, LLC,
)

a Delaware limited liability company, 
)

and KIRKLAND PARKPLACE

)

CINEMAS LLC, a Washington 

)

limited liability company,


)







)


Defendants



)
______________________________________________________________________

I.
PARTIES


1.
Plaintiff Washington State Communication Access Project (Wash-CAP) is a Washington non-profit membership corporation the purpose of which is to advocate for the interests of people in the State of Washington with significant hearing losses. Its president is Bert Lederer of Bellingham, Washington.


2.
Wash-CAP’s members are people with hearing loss, and people whose lives are directly affected by hearing loss, including family members and professional service providers.


3.
Most of Wash-CAP’s members who have hearing losses communicate through speech rather than sign language, but have hearing losses significant enough that they are unable to understand conversations in which they are not participants, such as movie dialogue, even if the volume level of those conversations is increased. In this Complaint, individuals who have hearing losses of that degree are referred to as Significantly Hard of Hearing (SHOH).


4.
Defendant Regal Cinemas, Inc., (Regal), is a wholly owned subsidiary of Regal Cinemas, Inc., a public company whose stock is traded on the New York Stock Exchange under the symbol RGC. Regal is incorporated in Delaware, its headquarters are in Tennessee, and its principal place of business is in a state other than Washington. Regal owns and/or operates the largest circuit of movie theaters in the United States, with 552 separate theater sites and 6,801 screens. Regal also owns and/or operates the largest circuit of movie theaters in the State of Washington, with 32 locations and 325 screens. In King County, Regal owns and/or operates multi-screen theaters showing first-run movies at seven separate locations, which locations contain 87 screens.

5.
Defendant AMC Entertainment, Inc. (AMC), registered in Washington as American Multi-Cinema, Inc., is a corporation publicly traded on the New York Stock Exchange under the symbol AMC. AMC is incorporated in Delaware, its headquarters are in Missouri, and its principal place of business is in a state other than Washington. AMC owns and/or operates 313 separate theater sites with 4,611 separate screens in the United States, including 15 locations in the State of Washington with 149 screens. In King County, AMC owns and/or operates multi-screen theaters showing first-run movies at seven separate locations, which locations contain 75 screens.

6.
Defendant Cinemark Holdings, Inc. (Cinemark), registered and doing business in Washington as Century Theatres, Inc., is a corporation publicly traded on the New York Stock Exchange under the symbol CNK. Cinemark is incorporated in Delaware, its headquarters are in Texas, and its principal place of business is in a state other than Washington. Cinemark owns and/or operates 289 separate theater sites with 3,688 screens in the United States. Cinemark owns and/or operates two separate theater sites in the State of Washington with 32 screens. In King County, Cinemark owns and/or operates a 16-screen multiplex theater in Federal Way.


7.
Defendant Silver Cinemas Acquisition Co, d/b/a Landmark Theatres (Landmark), is a privately held partnership that specializes in owning and operating historic neighborhood movie theaters. Its headquarters are in California, and its principal place of business is not known. In King County, Landmark operates seven separate theater sites showing first-run movies, with a total of 20 screens.

8.
Defendant Lincoln Square Cinemas LLC (“Lincoln Square”) is a Delaware limited liability company with its headquarters and principal place of business in Washington. Lincoln Square owns and/or operates a 16-screen theater complex in Bellevue, King County, Washington.


9.
Defendant Kirkland Parkplace Cinemas LLC (“Kirkland Parkplace”) is a Washington limited-liability company that owns and/or operates a six-screen theater complex in Kirkland, King County, Washington.


10.
The Court has jurisdiction over this action pursuant to RCW 49.60.030(2), which states that any person injured by a discriminatory act has a civil action in a court of competent jurisdiction to enjoin further violations.


11.
Venue is proper in this Court and division pursuant to RCW 4.12.025 and King County LCR 82(e)(4)(A)(iv)  because the defendants that are Washington residents reside in King County, Seattle division, and because the events giving rise to this litigation occurred in King County, Seattle division.
II.

FACTS 
THE NATURE OF HEARING LOSS

12.
Of all the conditions considered disabling, hearing loss may be the most prevalent. Some estimates place the prevalence of hearing loss nationally as high as 15 percent of the adult population.

13.
The most common form of hearing loss is sensorineural loss, in which the hair-like nerve cells in the inner ear are damaged. Such damage can have a variety of causes, including age, head trauma, tumors, noise exposure, certain illnesses, chemotherapy, hearing-destroying (otoxic) medicines, congenital causes and autoimmune reactions. There is not, at present, any way to reverse or repair nerve-cell damage.

14.
The roughly 30,000 nerve cells in the inner ear respond to different frequencies, or pitches. Nerve damage is often non-uniform, and in many instances, nerve cells that respond to some frequencies are damaged more than the cells that respond to other frequencies, meaning a greater volume of sound is required to trigger responses at some frequencies than at other frequencies.

15.
Because the cells that respond to higher pitches or frequencies are located closer to the eardrum, the most common form of sensorineural loss is high-frequency loss, in which a greater volume of sound is required to trigger responses to high-frequency sounds than to low-frequency sounds.

16.
Human speech generally uses frequencies between about 250 cycles per second (designated as Hertz, or Hz) and 3,000 Hz. (As a frame of reference, the musical note middle C has a frequency of 250 Hz. Doubling the frequency creates a musical octave, so a frequency of 500 Hz is the C above middle C, and a frequency of 1,000 Hz is a musical high C). Vowel sounds, which are vocalized, are relatively low frequency – below 1,500 Hz. Consonants, on the other hand, are not so much vocalized as clicked, whistled or popped, and those sounds have much higher frequencies – especially consonants like s, f, k, p, t and z.

17.
Low-frequency vowel sounds tell the listener that someone is speaking, but contain relatively little information about what is being said. Understanding what is being said requires the ability to understand the high-frequency consonants.


18.
People with high-frequency hearing loss often experience their hearing as being normal, because they hear voices and vowel sounds at essentially normal volume. But because they cannot hear the high-frequency consonants, they are unable to understand what is being said. Their subjective experience is that their hearing is fine, but that the person speaking is failing to articulate properly.


19.
For people with high-frequency losses, simply increasing the volume uniformly at all frequencies is almost never a helpful solution. If the volume were made loud enough to make the consonants audible, the vowel sounds would be unbearably loud. So for those individuals, speech cannot be understood perfectly irrespective of the volume. These are the individuals defined in this Complaint as SHOH individuals.

20.
Many SHOH individuals, particularly those with greater hearing losses, wear hearing aids. Good hearing aids boost the volume of certain frequencies more than others. By “mirroring” the individual’s hearing loss, aids can be extremely useful. But because of the enormous number of nerve cells and the limits of modern technology, not even the best aids can restore normal hearing, and SHOH individuals with state-of-the-art hearing aids will still be unable to understand all speech.
THE PREVALENCE OF SIGNIFICANT HEARING LOSS


21.
Hearing loss is measured through a pure-tone audiogram, in which the subject is asked to indicate the lowest volume level, measured in decibels, at which a tone of a single frequency first becomes audible. The lower the decibel threshold, the keener the individual’s hearing; the higher the threshold, the greater the level of hearing impairment.


22.
Functional hearing impairment is generally thought to begin when the average perception threshold in both ears in the frequencies used for speech exceeds 25 decibels (dB). If an individual sustains an average binaural speech-frequency loss of 25 dB or greater as the result of workplace noise exposure, that individual is entitled to compensation for permanent partial disability in Washington State.


23.
A 2008 study at Johns Hopkins University published in the Archives of Internal Medicine examined the actual audiograms of several thousand randomly selected adults who participated in the National Health and Nutrition Examination Survey undertaken by the National Center for Health Statistics, an agency of the federal Department of Health and Human Services. That study indicated that 7.8 percent of the adult population age 20-69 had binaural hearing loss averaging 25 dB or greater in the speech frequencies – the level of loss at which meaningful impairment (as opposed to mere inconvenience) begins.

24.
The prevalence of significant hearing loss increases sharply with age. The Hopkins study indicated that only six-tenths of one percent of individuals age 20-29 have significant losses. In the 30-39 age cohort, 2.0 percent show significant loss; ages 40-49, 5.8 percent; ages 50-59, 15 percent, and ages 60-69, 31 percent. While not measured in the Hopkins study, other information indicates that the prevalence of hearing loss among people age 70 and over is considerably greater than the prevalence among people age 60 to 69.

SPEECH COMMUNICATION THROUGH VISUAL INPUT


 25.
Although many SHOH individuals with high-frequency hearing loss will not be able to understand speech through what they hear, those individuals are still able to communicate through speech in many circumstances by relying on visual information such as speech-reading (sometimes referred to as lip-reading), facial expressions and awareness of the context. Such information can permit SHOH individuals to “fill in the blanks” and deduce much of what is being said, even though that they may not actually heard it.


26.
Coping strategies that may suffice in an ideal auditory environment for a conversation in which the SHOH individual is a participant become less useful if not futile in situations where the individual is not a participant in the conversation, where the speaker’s face may not be visible, where there is significant background noise, such as a musical score, or where sounds echo off of hard surfaces, which echoes make it more difficult to distinguish what is being said.


27.
Reliance on the available visual cues is almost never sufficient to enable an SHOH individual to understand movie dialogue. Frequently, the dialogue is obscured by music. The speaker’s face is not always visible, especially if action is occurring at the same time as the speech, and the speaker is totally unseen during voice-over narration. Many theaters are built in ways conducive to producing echoes. Moreover, both drama and humor rely to a considerable degree on the speaker saying something totally unexpected, meaning that an awareness of context will not help the SHOH individual anticipate and thereby “fill in” punch lines to jokes or critical plot turns.


28.
Without being able to understand what is being said at critical junctures, SHOH individuals’ enjoyment of movies is extremely limited.


29.
Although SHOH individuals may never be able to understand movie dialogue simply by listening to the sound track, movies can nevertheless be made completely accessible to those individuals by converting the dialogue to text form and displaying that text in the form of captions.
THE MOVIE INDUSTRY’S RESPONSE TO HEARING LOSS

30.
The movie industry’s response to hearing loss has been woefully inadequate. Most theaters offer assistive-listening devices. However, the vast majority of those devices do nothing more than uniformly boost the volume of the soundtrack. Because the problem for SHOH individuals is not that they can’t hear the words but that they can’t understand what is being said, simply increasing the volume is not a helpful solution. People who are deaf receive no benefit from volume increases.

31.
Those age groups with the highest prevalence of hearing loss also have the lowest rate of movie attendance. A 2007 movie attendance study undertaken by the Motion Picture Association of America states that for the previous year, 38% of movie admissions were people under 25, 29% of admissions were people 25 to 39, 24% were people 40 to 59 and only 9% were people 60 and over. A graph of the decline in movie-going as people age resembles a mirror image of a graph of the increased prevalence of hearing loss as people age.  


32.
Two forms of movie captioning are widely available today. One form is closed captioning, in which the captions are displayed only to those individuals who request display devices. The other form is open captions, in which the captions are displayed to the entire audience.


33.
The most common form of closed-captioning is what is known as Rear Window Captioning (RWC). An LED device mounted on the rear wall of the theater displays the captions in mirror image. SHOH and deaf patrons view the captions on a reflective plexiglass screen that they request and place in the cup-holder. The captions then appear to float below the screen.


34.
Open captioning is accomplished by showing the movie and the captions from separate projectors. The captions appear superimposed on the lower portion of the screen, just like subtitles to foreign-language movies. The projector showing the captions is turned on to display the captions, and turned off for showings where the captions are not displayed.


35.
Movie studios furnish the captions for both closed- and open-captioned showings for the vast majority of movies, and do so at no charge. Once the exhibitor pays the one-time cost of installing the necessary equipment, captioned showings can be provided at no cost.


36.
Other captioning methods are in the development stage, including transmitting the captions to hand-held wireless devices or giving a requesting patron special glasses that will display captions, but those methods are not yet in widespread use.


37.
Captioned movies are understandable by and accessible to SHOH and deaf individuals; non-captioned movies are not.


38.
Movies that are inaccessible to SHOH and deaf individuals also effectively become inaccessible to spouses and partners, family members and even close friends of the individual with a hearing loss who would prefer not to attend movies unless the SHOH or deaf individual could also attend.

39.
While captioning is widely available, movie exhibitors, specifically including these defendants, have in general made only minimal use of captioning, if any use at all. It is that failure to use available technology, rather than the absence of technology, that has made movies generally inaccessible to the SHOH and deaf populations, and to their spouses and partners, family members and close friends.

40.
Even in those instances where captioned showings are advertised, reports from Wash-CAP members indicate that the “failure rate” is significant, and that employees frequently state that the advertising was erroneous, that the captioning equipment is not working, or that they do not know how to activate it. Based on those reports, Wash-CAP alleges on information and belief that those defendants that purport to offer captioned movies do not have any systematic training or maintenance programs in place to ensure that the captioning equipment is activated and properly functioning.
CAPTIONED MOVIES IN KING COUNTY
DEFENDANT REGAL THEATERS

41.
Defendant Regal owns and/operates seven multi-screen complexes in King County that show first-run movies. Those seven complexes are the Regal Auburn 17 in Auburn, the Regal Bella Bottega in Redmond, the Regal Bellevue Crossroads in Bellevue, the Issaquah 9 in Issaquah, the Regal Renton Landing in Renton, the Meridian Theaters in Seattle and the Regal Parkway in Tukwilla. This Complaint concerns those theater complexes.

42.
On those occasions that Regal theaters offer movies that are accessible to the SHOH and deaf population, Regal shows open-captioned rather than closed-captioned movies.


43.
On Saturday, January 17, 2009 – believed to be a reasonably representative weekend day – the online listings indicated that the Regal 17 in Auburn was offering 18 different first-run movies, and a total of 80 showings. None of those movies was captioned, and therefore, none of those movies was accessible to SHOH or deaf individuals.


44.
On Saturday, January 17, 2009, the online listings indicated that the Bella Bottega in Redmond was offering 12 different first-run movies, and a total of 50 showings. Only one of those 50 showings – a 2:25 p.m. matinee showing of “The Unborn” – was open-captioned and therefore accessible to SHOH or deaf individuals.


45.
On Saturday, January 17, 2009, the online listings indicated that the Bellevue Crossroads was offering eight different first-run movies, and a total of 34 showings. None of those movies was captioned, and therefore, none of those movies was accessible to SHOH or deaf individuals.


46.
On Saturday, January 17, 2009, the online listings indicated that the Issaquah 9 was offering nine different first-run movies, and a total of 39 showings. Only one of those 39 showings – a 4:30 p.m. matinee showing of “Valkyrie” – was open-captioned and therefore accessible to SHOH or deaf individuals.


47.
On Saturday, January 17, 2009, the online listings indicated that the Landing in Renton was offering 14 different first-run movies, and a total of 62 showings. Only one of those 62 showings – a 4:20 p.m. matinee showing of “Valkyrie” – was open-captioned and therefore accessible to SHOH or deaf individuals.


48.
On Saturday, January 17, 2009, the online listings indicated that the Meridian in downtown Seattle was offering 12 different first-run movies, and a total of 61 showings. Only two of those 61 showings – 1:20 p.m. and 7:20 p.m. showings of “Gran Torino” – were open-captioned and therefore accessible to SHOH or deaf individuals.


49.
On Saturday, January 17, 2009, the online listings indicated that the Parkway in Tukwila was offering 10 different first-run movies, and a total of 55 showings. None of those movies was captioned, and therefore, none of those movies was accessible to SHOH or deaf individuals.


50.
Regal offered hearing individuals who wished to see the movie “Hotel for Dogs” on Saturday, January 17, 2009, six different King County locations in which to view that film, and a choice of 30 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. 


51.
On Saturday, January 17, 2009, “Hotel for Dogs” was shown in open-captioned form at a Regal theater in Scottsdale, Arizona, among other places, indicating that the studio had prepared and had available for distribution a computer disc containing the captions, which disc would have been equally available to Regal’s theaters in King County.


52.
Regal offered hearing individuals who wished to see the movie “My Bloody Valentine” on Saturday, January 17, 2009, six different King County locations in which to view that film, and a choice of 29 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. It is unknown whether the studio prepared a computer disk containing the captions for that movie, but on information and belief, Regal did not inquire or request the captions. 


53.
Regal offered hearing individuals who wished to see the movie “Notorious” on Saturday, January 17, 2009, four different King County locations in which to view that film, and a choice of 21 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. . It is unknown whether the studio prepared a computer disk containing the captions for that movie, but on information and belief, Regal did not inquire or request the captions. 


54.
Regal offered hearing individuals who wished to see the movie “Paul Blart: Mall Cop” on Saturday, January 17, 2009, six different King County locations in which to view that film, and a choice of 35 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. 


55.
On Saturday, January 17, 2009, “Paul Blart: Mall Cop” was shown in open-captioned form at a Regal theater in Camarillo, California, among other places, indicating that the studio had prepared and had available for distribution a computer disc containing the captions, which disc would have been equally available to Regal’s theaters in King County.

56.
Regal offered hearing individuals who wished to see the movie “Bride Wars” on Saturday, January 17, 2009, four different King County locations in which to view that film, and a choice of 23 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. 


57.
On Saturday, January 17, 2009, “Bride Wars” was shown in open-captioned form at a Regal theater in Anchorage, Alaska, among other places, indicating that the studio had prepared and had available for distribution a computer disc containing the captions, which disc would have been equally available to Regal’s theaters in King County.
 
58.
Regal offered hearing individuals who wished to see the movie “The Unborn” on Saturday, January 17, 2009, five different King County locations in which to view that film, and a choice of 28 separate showings. Regal offered SHOH or deaf individuals one single showing of that movie. The movie could have been made available for open-captioned showings at Regal’s other King County locations

59.
Regal offered hearing individuals who wished to see the movie “Defiance” on Saturday, January 17, 2009, three different King County locations in which to view that film, and a choice of 16 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. 


60.
On Saturday, January 17, 2009, “Defiance” was shown in open-captioned form at a Regal theater in Alhambra, California, among other places, indicating that the studio had prepared and had available for distribution a computer disc containing the captions, which disc would have been equally available to Regal’s theaters in King County.


61.
Regal offered hearing individuals who wished to see the movie “Bedtime Stories” on Saturday, January 17, 2009, seven different King County locations in which to view that film, and a choice of 33 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. 


62.
On Saturday, January 17, 2009, “Bedtime Stories” was shown in open-captioned form at a Regal theater in Fairbanks, Alaska, among other places, indicating that the studio had prepared and had available for distribution a computer disc containing the captions, which disc would have been equally available to Regal’s theaters in King County.

63.
Regal offered hearing individuals who wished to see the movie “The Curious Case of Benjamin Button” on Saturday, January 17, 2009, six different King County locations in which to view that film, and a choice of 22 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. 


64.
On Saturday, January 17, 2009, “The Curious Case of Benjamin Button” was shown in open-captioned form at a Regal theater in Little Rock, Arkansas, among other places, indicating that the studio had prepared and had available for distribution a computer disc containing the captions, which disc would have been equally available to Regal’s theaters in King County.


65.
Regal offered hearing individuals who wished to see the movie “Last Chance Harvey” on Saturday, January 17, 2009, three different King County locations in which to view that film, and a choice of 15 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. 


66.
On Saturday, January 17, 2009, “Last Chance Harvey” was shown in open-captioned form at a Regal theater in Rancho Mirage, California, among other places, indicating that the studio had prepared and had available for distribution a computer disc containing the captions, which disc would have been equally available to Regal’s theaters in King County.

67.
Regal offered hearing individuals who wished to see the movie “Marley and Me” on Saturday, January 17, 2009, six different King County locations in which to view that film, and a choice of 25 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. 


68.
On Saturday, January 17, 2009, “Marley and Me” was shown in open-captioned form at a Regal theater in Anchorage, Alaska, among other places, indicating that the studio had prepared and had available for distribution a computer disc containing the captions, which disc would have been equally available to Regal’s theaters in King County.


69.
Regal offered hearing individuals who wished to see the movie “Valkyrie” on Saturday, January 17, 2009, five different King County locations in which to view that film, and a choice of 20 separate showings. Regal offered deaf and SHOH individuals two locations at which to see that film, and two separate showings. The movie could have been made available for open-captioned showings at Regal’s other King County locations.

70.
Regal offered hearing individuals who wished to see the movie “Gran Torino” on Saturday, January 17, 2009, five different King County locations in which to view that film, and a choice of 25 separate showings. Regal offered SHOH or deaf individuals one location at which to see that film at two separate showings. The movie could have been made available for open-captioned showings at Regal’s other King County locations.
DEFENDANT AMC THEATERS

71.
Defendant AMC owns and/operates seven multi-screen complexes in King County that show first-run movies. Those seven complexes are the AMC Factoria, the AMC Kent Station, the AMC Oak Tree in Seattle, the AMC Pacific Place in downtown Seattle, the AMC Renton Village, the AMC Southcenter in Tukwila, and the AMC Woodinville. This Complaint concerns those theater complexes.

72.
On those occasions that AMC theaters offer movies that are accessible to the SHOH or deaf population, AMC shows closed-captioned rather than open-captioned movies.


73.
On Saturday, January 17, 2009, the online listings indicated that the AMC Factoria was offering eight different first-run movies, and a total of 41 showings. None of those movies was captioned, and therefore, none of those movies was accessible to SHOH or deaf individuals.


74.
On Saturday, January 17, 2009, the online listings indicated that the AMC Kent Station was offering 13 different first-run movies, and a total of 65 showings. One of those movies – “Bedtime Stories” – was apparently closed-captioned and was therefore accessible to SHOH or deaf individuals, but the show times were not publicized either on line or in newspaper advertisements prior to January 17.

75.
AMC subsequently purported to dramatically expand the closed-captioned offerings at Kent Station. Information found on various websites and in the newspapers, while not entirely consistent, indicated that as of the week of Jan. 24, Kent Station was offering as many as nine of its first-run movies in closed-captioned format, which would make Kent Station the nation’s most accessible complex to SHOH or deaf individuals. However, a Wash-CAP member who actually went to the Kent Station complex during that week was told that despite the advertising, only two of the 14 auditoriums were actually equipped to show closed-captioned movies, and only one closed-captioned movie was actually being shown.

76.
On Saturday, January 17, 2009, the online listings indicated that the AMC Oak Tree was offering seven different first-run movies, and a total of 32 showings. None of those movies was captioned, and therefore, none of those movies was accessible to SHOH or deaf individuals.


77.
On Saturday, January 17, 2009, the online listings indicated that the AMC Pacific Place was offering ten different first-run movies, and a total of 63 showings. One of those movies – “Last Chance Harvey” – was closed-captioned and therefore accessible to SHOH or deaf individuals at five showings.


78.
On Saturday, January 17, 2009, the online listings indicated that the AMC Renton Village was offering eight different first-run movies, and a total of 40 showings. None of those movies was captioned, and therefore, none of those movies was accessible to SHOH or deaf individuals.


79.
On Saturday, January 17, 2009, the online listings indicated that the AMC Southcenter was offering 14 different first-run movies, and a total of 78 showings. None of those movies was captioned, and therefore, none of those movies was accessible to SHOH or deaf individuals.


80.
On Saturday, January 17, 2009, the online listings indicated that the AMC Woodinville was offering 12 different first-run movies, and a total of 63 showings. None of those movies was captioned, and therefore, none of those movies was accessible to SHOH or deaf individuals.


81.
AMC offered hearing individuals who wished to see the movie “Hotel for Dogs” on Saturday, January 17, 2009, four different King County locations in which to view that film, and a choice of 23 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County. 


82.
On Saturday, January 17, 2009, “Hotel for Dogs” was shown in closed-captioned form at an AMC theater in Houston, Texas, among other places, indicating that captions were available for that movie, and would have been equally available to AMC’s theaters in King County.


83.
AMC offered hearing individuals who wished to see the movie “My Bloody Valentine” on Saturday, January 17, 2009, five different King County locations in which to view that film, and a choice of 30 separate showings. AMC did not make that film available to SHOH or deaf individuals in King County. 


84.
AMC offered hearing individuals who wished to see the movie “Notorious” on Saturday, January 17, 2009, three different King County locations in which to view that film, and a choice of 11 separate showings. Regal did not make that film available to SHOH or deaf individuals in King County.

85.
The Motion Picture Access website, a project of the Media Access Group at WGBH in Boston, (one of the developers of the Rear Windows closed-captioning system), http://ncam.wgbh.org/mopix/, indicates that closed captions were available for “Notorious,” and would have been available to AMC’s theaters in King County. 


86.
AMC offered hearing individuals who wished to see the movie “Paul Blart: Mall Cop” on Saturday, January 17, 2009, six different King County locations in which to view that film, and a choice of 40 separate showings. AMC did not make that film available to SHOH or deaf individuals in King County. 


87.
On Saturday, January 17, 2009, “Paul Blart: Mall Cop” was shown in closed-captioned form at an AMC theater in Atlanta, Georgia, among other places, indicating that captions were available for that movie, and would have been equally available to AMC’s theaters in King County.


88.
AMC offered hearing individuals who wished to see the movie “Bride Wars” on Saturday, January 17, 2009, seven different King County locations in which to view that film, and a choice of 49 separate showings. AMC did not make that film available to SHOH or deaf individuals in King County. 


89.
On Saturday, January 17, 2009, “Bride Wars” was shown in closed-captioned form at an AMC theater in Albany, New York, among other places, indicating that captions were available for that movie, and would have been equally available to AMC’s theaters in King County.

 
90.
AMC offered hearing individuals who wished to see the movie “The Unborn” on Saturday, January 17, 2009, four different King County locations in which to view that film, and a choice of 22 separate showings. AMC did not make that film available to SHOH or deaf individuals in King County.


91.
On Saturday, January 17, 2009, “The Unborn” was shown in closed-captioned form at an AMC theater in Binghamton, New York, among other places, indicating that captions were available for that movie, and would have been equally available to AMC’s theaters in King County.


92.
AMC offered hearing individuals who wished to see the movie “Defiance” on Saturday, January 17, 2009, three different King County locations in which to view that film, and a choice of 20 separate showings. AMC did not make that film available to SHOH or deaf individuals in King County. 


93.
On Saturday, January 17, 2009, “Defiance” was shown in closed-captioned form at an AMC theater in Danbury, Connecticut, among other places, indicating that captions were available for that movie, and would have been equally available to AMC’s theaters in King County.


94.
AMC offered hearing individuals who wished to see the movie “Bedtime Stories” on Saturday, January 17, 2009, three different King County locations in which to view that film, and a choice of 16 separate showings. While AMC’s corporate website indicated that “Bedtime Stories” was available in closed-captioned form to SHOH and deaf individuals at one King County location offering five showings, that information was not advertised in the newspaper listings or on non-corporate websites (such as Fandango) that display movie times. 


95.
AMC offered hearing individuals who wished to see the movie “The Curious Case of Benjamin Button” on Saturday, January 17, 2009, six different King County locations in which to view that film, and a choice of 23 separate showings. AMC did not make that film available to SHOH or deaf individuals in King County. 


96.
On Saturday, January 17, 2009, “The Curious Case of Benjamin Button” was shown in closed-captioned form at an AMC theater in Charlotte, North Carolina, among other places, indicating that captions were available for that movie, and would have been equally available to AMC’s theaters in King County.


97.
AMC offered hearing individuals who wished to see the movie “Last Chance Harvey” on Saturday, January 17, 2009, four different King County locations in which to view that film, and a choice of 26 separate showings. AMC offered SHOH and deaf individuals one King County location at which to view the film, and a choice of five separate showings. However, the complex at which “Last Chance Harvey” was available in closed-captioned form, Pacific Place theaters in downtown Seattle, is the only AMC complex in King County that does not offer free parking, making those theaters more expensive to attend than other King County theaters. 


98.
AMC offered hearing individuals who wished to see the movie “Marley and Me” on Saturday, January 17, 2009, three different King County locations in which to view that film, and a choice of 15 separate showings. AMC did not make that film available to SHOH or deaf individuals in King County. 


99.
On Saturday, January 17, 2009, “Marley and Me” was shown in closed-captioned form at an AMC theater in Austin, Texas, among other places, indicating that captions were available for that movie, and would have been equally available to AMC’s theaters in King County.


100.
AMC offered hearing individuals who wished to see the movie “Valkyrie” on Saturday, January 17, 2009, three different King County locations in which to view that film, and a choice of 15 separate showings. AMC did not make that film available to SHOH or deaf individuals in King County.


101.
On Saturday, January 17, 2009, “Valkyrie” was shown in closed-captioned form at an AMC theater in Kansas City, Missouri, among other places, indicating that captions were available for that movie, and would have been equally available to AMC’s theaters in King County.


102.
AMC offered hearing individuals who wished to see the movie “Gran Torino” on Saturday, January 17, 2009, five different King County locations in which to view that film, and a choice of 30 separate showings. AMC did not make that film available to SHOH or deaf individuals in King County.


103.
On Saturday, January 17, 2009, “Gran Torino” was shown in closed-captioned form at an AMC theater in Atlanta, Georgia, among other places, indicating that captions were available for that movie, and would have been equally available to AMC’s theaters in King County.

OTHER DEFENDANTS

104.
On Saturday, January 17, 2009, Landmark offered 19 different first-run movies at its seven King County locations. Only one – a subtitled foreign film – was accessible to SHOH or deaf patrons.

105.
Of the 19 first-run files Landmark was showing on Saturday, January 17, 2009, at least 13 of them – “Paul Blart: Mall Cop,” “Bride Wars,” “Defiance,” Last Chance Harvey,” “Marley and Me,” “Valkyrie,” “Gran Torino,” “Twilight” “Slumdog Millionaire,” “The Reader,” “Revolutionary Road” and “Australia” – were available in either open- or closed-captioned format, or both, and were available to Landmark’s theaters in King County in those formats.  

106.
On Saturday, January 17, 2009, Lincoln Square offered 18 different first-run movies at its Bellevue complex. None of those movies was accessible to SHOH or deaf patrons.


107.
Of the 18 first-run films that Lincoln Square was showing on January 17, 2009, at least 16 of them – “Hotel for Dogs,” “Paul Blart: Mall Cop,” “Bride Wars,” “The Unborn,” “Defiance,” “Revolutionary Road,” “Bedtime Stories,” “The Curious Case of Benjamin Button,” “Last Chance Harvey,” “Marley and Me,” “Valkyrie,” “The Tale of Despereaux,” “Yes Man,” “Gran Torino,” “Frost/Nixon” and “Slumdog Millionaire” were available in either open or closed-captioned format, or both, and the captions were available to Lincoln Square.  


108.
On Saturday, January 17, 2009, defendant Cinemark offered 16 different first-run movies at its Federal Way complex. None of those movies was accessible to SHOH or deaf patrons.


109.
Every one of the 16 first-run films that Cinemark was showing was available in open-captioned or closed-captioned format, or both, and the captions were available to Cinemark. 


110.
On Saturday, January 17, 2009, Kirkland Parkplace offered seven different movies. None of those movies was accessible to SHOH or deaf patrons.

111.
Of the seven first-run films that Kirkland Parkplace was showing on January 17, 2009, at least six of them were available in open-captioned or closed-captioned format, or both, and the captions were available to Kirkland Parkplace.  

112.
All told, defendants on January 17, 2009, collectively offered hearing patrons in King County 32 different first-run English-language movies, at least 26 of which were available in open-captioned or closed-captioned format, or both. Those films were offered in 887 separate showings at 24 separate locations. Out of that total, six films at six different locations were accessible to SHOH or deaf patrons in 15 different showings.   

III.

CAUSE OF ACTION


VIOLATION OF WASHINGTON LAW AGAINST DISCRIMINATION

 
113.
One or more of Wash-CAP’s members have patronized defendants’ theaters in King County and found that the movies were inaccessible to them because they were unable to understand the soundtrack dialogue even with the use of the assistive listening devices furnished by the theaters.

114.
Defendants’ theaters in King County show movies that one or more of Wash-CAP’s members wish to attend but do not, because those members know from past experience that they cannot understand the soundtrack dialogue even with the use of the assistive listening devices furnished by the theaters.


115.
As an organization whose purpose is to advocate for the rights and interests of individuals with hearing loss, Wash-CAP has standing to bring this action in its own name on behalf of its members affected by defendants’ conduct.


116.
Defendants’ theaters are places of public resort, accommodation, assemblage or amusement as that term is used in the Washington Law Against Discrimination (WLAD), RCW 49.60.


117.
The WLAD declares that all individuals have a civil right to be free from discrimination based on “the presence of any sensory, mental or physical disability.” RCW 49.60.030(1).


118.
Hearing loss is a sensory disability within the meaning of WLAD.


119.
Places of public accommodation or amusement such as defendants’ theaters violate WLAD if they discriminate against individuals with sensory disabilities. RCW 49.60.215.


120.
The WLAD directs the state Human Rights Commission to promulgate regulations implementing the statute. RCW 49.60.120(3).

121.
The regulations implementing those portions of WLAD that apply to places of public amusement state that a place of public amusement impermissibly discriminates against individuals with sensory disabilities if that place “fail[s] or refuse[s] to make reasonable accommodation.” WAC 162-26-080(1). 
 


122.
The regulations define “reasonable accommodation” as “action, reasonably possible in the circumstances, to make the regular services of a place of public accommodation accessible to persons who otherwise could not use or fully enjoy the services because of the person’s sensory, mental or physical disability.” WAC 162-26-040(2)(definitions).

123.
The regulations define “accessible” as “usable or understandable by a person with a disability.” WAC 162-26-040(2)(definitions).


124.
The regulations define “service” as “everything available to persons from a place of public accommodation.” WAC 162-26-040(2)(definitions).


125.
The soundtrack of a movie is part of the service being offered by defendants’ theaters.


126.
Defendants must take those actions reasonably possible in the circumstances to make the soundtracks of the movies it shows understandable to SHOH or deaf patrons.


127.
Open-captioned and/or closed-captioned movies are understandable and therefore accessible to SHOH or deaf patrons. 


128.
Offering open-captioned and/or closed-captioned movies is an action reasonably possible for defendants to undertake.


129.
Defendant Regal has equipped only four of its 87 screens in King County in such a way that open-captioned movies can be shown. Of the 24 first-run movies Regal was showing in King County on January 17, 2009, only three were being shown in open-captioned form, and were understandable and thereby accessible to SHOH or deaf individuals.


130.
It is reasonably possible in the circumstances for Regal to take additional actions to make its services accessible to SHOH or deaf individuals, including some or all of the following actions:



a)
Significantly increasing the number of screens equipped to show captioned movies;



b)
Significantly increasing the number of theater complexes at which one or more screens is so equipped;



c)
Significantly increasing the number of movies shown with captions,


d)
Significantly increasing the number of showings of captioned movies, and


e)
Requesting movie studios to make all of their movies available in captioned form.


131.
Defendant AMC has equipped an undetermined number of its 75 screens in King County in such a way that closed-captioned movies can be shown. Of the 23 first-run movies AMC theaters were showing in King County on January 17, 2009, only two were being shown in closed-captioned format, and thereby made accessible to SHOH and deaf individuals. Of the 382 separate showings of those films at AMC theaters in King County on that day, only five showings were understandable and therefore accessible to SHOH and deaf individuals. After Jan. 17, AMC purported to be showing many more closed-captioned movies at its Kent Station complex, but was not in fact doing what it was advertising.

132.
It is reasonably possible in the circumstances for AMC to take additional actions to make its services accessible to SHOH or deaf individuals, including some or all of the following actions:



a)
Significantly increasing the number of screens equipped to show captioned movies;



b)
Significantly increasing the number of theater complexes at which one or more screens is so equipped;



c)
Significantly increasing the number of movies shown with captions,



d)
Significantly increasing the number of showings of captioned movies, and


e)
Requesting movie studios to make all of their movies available in captioned form.


133.
Defendant Cinemark has not equipped any of its King County screens to enable the showing of either open-captioned or closed-captioned movies.


134.
It is reasonably possible in the circumstances for Cinemark to equip some or all of its screens in King County to enable the showing of captioned movies, and to show some or all of the movies it offers with captions, thereby making those services understandable and accessible to SHOH or deaf individuals.


135.
Defendant Landmark has not equipped any of its King County screens to enable the showing of either open-captioned or closed-captioned movies.


136.
It is reasonably possible in the circumstances for Landmark to equip some or all of its screens in King County to enable the showing of captioned movies, and to show some or all of the movies it offers with captions, thereby making those services understandable and accessible to SHOH or deaf individuals.


137.
Defendant Bellevue Square has not equipped any of its screens to enable the showing of either open-captioned or closed-captioned movies.


138.
It is reasonably possible in the circumstances for defendant Bellevue Square to equip some or all of its screens to enable the showing of captioned movies, and to show some or all of the movies it offers with captions, thereby making those services understandable and accessible to SHOH or deaf individuals.



139.
Defendant Kirkland Parkplace has not equipped any of its King County screens to enable the showing of either open-captioned or closed-captioned movies.


140.
It is reasonably possible in the circumstances for defendant Kirkland Parkplace to equip some or all of its screens in King County to enable the showing of captioned movies, and to show some or all of the movies it offers with captions, thereby making those services understandable and accessible to SHOH or deaf individuals.
141.
By failing to take those actions reasonably possible in the circumstances to make their movie soundtracks understandable and accessible to SHOH or deaf individuals, each of the defendants is in violation of WLAD.


142.
Pursuant to RCW 49.60.030(2), Wash-CAP is therefore entitled to a permanent injunction in its favor ordering defendants to comply with their obligations under WLAD by taking all actions reasonably possible in the circumstances to makes its movies understandable and therefore accessible to Wash-CAP’s members and to other SHOH or deaf individuals. The specific actions that each defendant must undertake to meet its obligations will be proved at trial.


143.
Because of the long history of movies being inaccessible to SHOH and deaf individuals, those individuals will not assume that accessible movies are being shown. Defendants must also widely publicize the fact that accessible movies are available, and Wash-CAP is also entitled to an order that such publicity be undertaken. 


144.
Because a movie without captions is inaccessible to SHOH or deaf individuals, and because SHOH or deaf individuals will rely on information published in newspapers or on line, defendants must ensure that their advertising is accurate, that their equipment is properly maintained, and that their employees are properly trained such that movies advertised as being captioned will in fact be shown in captioned form. Wash-CAP is therefore entitled to an order directing defendants to implement maintenance and training programs to ensure that captioned movies are shown as advertised, the specific terms of which order will be established at trial.


145.
The failure to show a movie advertised as being captioned in captioned form is, in and of itself, a failure to take an action reasonably possible in the circumstances to make a theater’s services accessible to SHOH or deaf individuals. Pursuant to RCW 49.60.030(3), the failure by a place of public accommodation to make services accessible to persons with sensory disabilities when it is reasonably possible to do so is a violation of the Washington Consumer Protection Act, RCW 19.86. Wash-CAP is therefore entitled to an order declaring that each and every failure to show a movie advertised as being captioned in captioned form is a violation of the Consumer Protection Act, and that any individual harmed by that violation has a civil cause of action under RCW 19.86.090. 


146.
Wash-CAP is further entitled under RCW 49.60.030(2) to recover all costs of suit, including a reasonable attorneys’ fee.
IV.

PRAYER FOR RELIEF


Wash-CAP is entitled to relief against defendants as follows:


1.
For an order declaring that each defendant has violated WLAD by not taking all actions reasonably possible in the circumstances to make its movie soundtracks understandable and therefore accessible to SHOH or deaf patrons, including Wash-CAP’s members.

2.
For permanent injunctions ordering each defendant to take all actions reasonably possible in the circumstances to make its theaters and movies accessible to SHOH or deaf patrons, including Wash-CAP’s members, which specific actions will be determined at trial. The order should also include maintenance and training obligations, and a requirement that defendants widely publicize the steps they are ordered to take.

3.
For an order declaring that any failure to show a movie advertised as being captioned in captioned form is a violation of the Consumer Protection Act.


4.
For an order requiring defendants to pay all of Wash-CAP’s costs of court, including reasonable attorneys’ fees.


DATED this 1st day of February, 2009.
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