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Preliminary Statement

Amici curiae respectfully submit this brief, with the consent of the parties, in support of Plaintiff-Appellants, the State of Arizona ex rel. Terry Goddard, the Attorney General, and the Civil Rights Division of the Arizona Department of Law, and Plaintiff-Intervenors, Frederick Lindstrom by and through his parent, Rachel Lindstrom, and Larry Wagner, in their appeal of the District Court’s decision granting Defendants-Appellees’ dismissal for failure to state a claim. 

Statements of Identity and Interests of Amici Curiae

Amicus National Association of the Deaf (NAD) was established in 1880 by deaf leaders who believed in the right of the American deaf community to use sign language, to congregate on issues important to them, and to have its interests represented at the national level.  Since 1976, the NAD Law and Advocacy Center has protected the legal rights of deaf and hard of hearing people through the courts.  For more information, please visit www.nad.org. 
Amicus Telecommunications for the Deaf and Hard of Hearing, Inc. (TDI), which was established in 1968, is a membership organization that promotes equal access to telecommunications, media, and information technology for Americans who are deaf and hard of hearing.  TDI publishes the TDI World quarterly magazine, and the annual TDI National Directory & Resource Guide or the Blue Book.

Amicus Deaf Seniors of Association, established in 1992, is a non-profit membership organization that seeks to improve the quality of life for senior citizens who are deaf by providing seminars dealing with issues impacting their well-being and safety; conducting awareness projects or activities among decision makers, providers of service and the general public regarding their unique needs; and acquainting those senior citizens with national, state, and local resources that will contribute to their positive image and fuller participation in the mainstream society. 

Amicus National Cued Speech Association, established in 1982, is a nationally recognized organization devoted to promoting communication, spoken language development and literacy among deaf and hard of hearing children using Cued Speech.  Cued Speech is a unique phoneme-based visual communication system used primarily with deaf and hard of hearing children.  Created in 1966 by Dr. R. Orin Cornett, Cued Speech use has grown around the country and the system is currently in use in 56 languages and major dialects. 
Amicus American Society for Deaf Children is a national, independent, nonprofit parent organization that provides support, encouragement and educates families of deaf and hard of hearing children and advocates for high quality programs and services since 1967.
Amicus CSD is a private, non-profit organization that provides programs and services intended to increase communication, independence, productivity, and self-sufficiency for all individuals who are deaf and hard of hearing through education, counseling, training, and communication assistance.  CSD also provides telecommunications relay services (TRS) in over thirty states as a subcontractor to Sprint or directly through its own TRS operations-calls centers.  CSD has an interest in the outcome of this case because its mission is to ensure effective communication by and with people who are deaf and hard of hearing.

Amicus National Council of Hispano Deaf and Hard of Hearing (NCHDHH) is a non-profit, consumer-based membership organization.  The mission of the NCHDHH is to ensure equal access of the Hispano deaf and hard of hearing community in the areas of social, recreational, cultural, educational and vocational welfare.  NCHDHH maintains a national awareness and advocacy program to educate the deaf and hard of hearing communities as well as social and educational programs and organizations about the needs and issues facing deaf Hispano persons.

Amicus American Academy of Audiology, representing over 10,000 audiologists, is dedicated to providing quality hearing care services through professional development, education, research, and increased public awareness of hearing and balance disorders.  To learn more about the audiology profession and how audiologists are helping the 31 million Americans who experience hearing loss, visit the Academy’s Web site at www.audiology.org. 

Amicus Conference of Educational Administrators of Schools and Programs for the Deaf (CEASD) seeks to promote excellence within a continuum of equitable educational opportunities for all children and adults who are deaf or hard of hearing. CEASD advocates on behalf of individuals who are deaf or hard of hearing and supports the efficient management of schools, programs, program service centers and governmental units offering educational and related programs and services.
Amicus American Association of the Deaf-Blind (AADB) is a non-profit, national consumer advocacy organization supporting the rights of Americans who are deaf-blind.  The term “deaf-blind” is an all encompassing term that includes people who are deaf or hard of hearing with varying degrees of vision loss, many of whom have sufficient sight to access captions and enjoy movies.  The mission of AADB is to enable deaf-blind individuals to achieve their maximum potential though increased independence, productivity, and integration into the community.  AADB has advocated on behalf of deaf-blind Americans in the areas of equal access to facilities, services, and programs open to the public, Support Service Providers (SSPs), technology, video relay services, interpreters, access to services when traveling by air, emergency preparedness, housing, and others.  
Amici, which have long advocated for the rights of individuals who are deaf and hard of hearing, believe that their views can inform this Court, and assist the Court in arriving at the correct decision on this appeal.  
Statement of Facts

Approximately 36 million Americans are deaf or hard of hearing.
  Deaf and hard of hearing people want to enjoy the movie-going experience just like everyone else.  Captioning makes the information contained in a movie’s soundtrack (dialogue, narration, music, lyrics, and sound effects) accessible to people who are deaf or hard of hearing.  Captions ensure effective communication with people who are deaf or hard of hearing and equal access to and an equal opportunity to participate in, enjoy, and benefit from a movie theater’s services.
There are three types of captioning currently displayed in movie theaters.  The first is traditional open captioning.
 Traditional open captioning involves burning captions onto individual film prints.
  This was the only form of captioning that existed when the Americans with Disabilities Act was enacted in 1990.
  Because the captions are burned directly onto the film, traditional open captions cannot be turned on/off and are visible to all movie patrons in the auditorium when the film is projected onto a screen. 

Digital Theater System-Cinema Subtitling System (DTS-CSS) is a newer form of captioning that, unlike traditional open captioning, does not require any alteration to the film itself.
  DTS-CSS captions are stored on a separate CD-ROM, and the captions are projected onto the screen from a separate projector.
  A movie theater that uses the DTS-CSS open caption projection technology can use the same film for captioned and non-captioned showings of a movie; the projectionist need only turn the captions on or off.
  Hundreds of movie theaters use DTS-CSS technology, most notably Regal Entertainment Group movie theaters.
  The CD-ROM that contains the captions for the DTS-CSS caption display systems is “provided at no charge by the movie studios responsible for the production and distribution of the . . . films to the movie theaters.”

Rear Window Captioning (RWC) is another form of captioning that is viewed only by movie theater patrons with individual caption display units and is commonly called closed captioning.
  The system consists of mirror-reversed captions, stored on a separate CD-ROM and displayed at the rear of the auditorium, and an opaque plastic panel that attaches to the patron’s seat cup holder.
  When the plastic panel is adjusted correctly, the captions from the rear of the auditorium are reflected on the plastic panel and appear superimposed on the movie image.
  Hundreds of movie theaters in the United States are equipped to display this type of captioning.
  The CD-ROM that contains the captions for the RWC caption display systems is “provided at no charge by the movie studios responsible for the production and distribution of the . . . films to the movie theaters.”
  
Summary of Argument


The Americans With Disabilities Act of 1990 (ADA) was enacted to prohibit discrimination against individuals with disabilities in employment, state and local government programs and services, public accommodations, transportation, and telecommunications, and to integrate individuals with disabilities into the mainstream of American life.  Places of public accommodation, which include movie theaters, must provide auxiliary aids and services, unless doing so would constitute a fundamental alteration or result in an undue burden.  The requirement to provide auxiliary aids and services is a flexible one, determined on a case-by-case basis.  


The District Court erred in holding that the ADA does not require Appellees’ movie theaters to provide captions to make their services accessible to individuals who are deaf or hard of hearing.  The court erred in holding that captions would alter or modify the content of a movie theater’s services.  If making aurally delivered materials available by changing audio elements to visual format constitutes a fundamental alteration, then the ADA would no longer require any auxiliary aids or services for individuals who are deaf or hard of hearing and do not benefit from amplification.  

Argument


The Americans with Disabilities Act of 1990 (ADA) was enacted to ensure equal opportunities for individuals with disabilities and put an end to discrimination in employment, places of public service, and places of public accommodation.  In Arizona ex rel Goddard v. Harkins Amusement Enter., 548 F. Supp. 2d 723, (D. Ariz. 2008), the District Court plainly rejected these ideals of equality and equal access when it held that a movie theater, a covered place of public accommodation under Title III of the ADA, was not required to display captions for deaf and hard of hearing patrons.

1. The Purpose and History of the Americans with Disabilities Act 

a. The Preamble to the Americans with Disabilities Act Clearly Sets Out the Purpose and Goals of the Statute
At the time of the enactment of the ADA, “[c]ensus data, national polls, and other studies [showed] that people with disabilities, as a group, occupy an inferior status in our society, and are severely disadvantaged socially, vocationally, economically, and educationally.”  42 U.S.C. § 12101(a)(6).  Congress observed that 

individuals with disabilities continually encounter various forms of discrimination, including outright intentional exclusion, the discriminatory effects of architectural, transportation, and communication barriers, overprotective rules and policies, failure to make modifications to existing facilities and practices, exclusionary qualification standards and criteria, segregation, and relegation to lesser services, programs, activities, benefits, jobs, or other opportunities.

42 U.S.C. § 12101(a)(5) (emphasis added).  The ADA was enacted to prevent discrimination against individuals with disabilities in a wide range of areas, such as “employment, housing, public accommodations, education, transportation, communication, recreation, institutionalization, health services, voting, and access to public services.” 42 U.S.C. § 12101(a)(3).

b. Movie Theaters Have Played a Pivotal Role in Civil Rights Litigation
Movie theaters have been a battleground in the fight for equal rights for decades.  The civil rights movement of the 1960s put an end to racially segregated movie theaters.  In the past decade, courts have held that patrons who use wheelchairs may not be placed only in the most uncomfortable locations.  Now, this Court has the opportunity to ensure that deaf and hard of hearing moviegoers have equal access to movies shown in movie theaters.

The civil rights movement sparked some of the first cases against movie theaters for discriminating against patrons on the basis of race.  In Jones v. Marva Theatres, Inc., for example, the District of Maryland enjoined a movie theater from sustaining seating arrangements that segregated patrons by race.  180 F. Supp. 49, 52 (D. Md. 1960).  

Movie theaters have also been a battleground for people who use wheelchairs.  In Oregon Paralyzed Veterans of America v. Regal Cinemas, Inc., this Court held that the ADA “require[s] a viewing angle for wheelchair seating within the range of angles offered to the general public in the stadium-style seats.”
  This Court reasoned that an “objectively uncomfortable” seating arrangement, requiring patrons with disabilities “to crane their necks and twist their bodies in order to see the screen, while non-disabled patrons have a wide range of comfortable viewing locations from which to choose,” could not conceivably “constitute ‘full and equal enjoyment’ of movie theater services” under section 12182(a) of the ADA.
  
Like African-Americans and people who use wheelchairs in prior litigation, individuals who are deaf or hard of hearing seek the opportunity to participate fully and equally in the experience of going to the movies.  If, as this Court held in Oregon Paralyzed Veterans, that comfortable viewing angles are necessary for full and equal enjoyment of the movie-going experience, then access to the movie’s soundtrack is also necessary for the full and equal enjoyment of the movie-going experience. 

2. The Americans with Disabilities Act Requires Movie Theaters to Provide Equal Access to Aural Information

The issue in this case is whether Title III of the ADA requires Appellees to display captioning in their movie theaters so Appellant, a deaf individual, can participate in the “full and equal enjoyment” of the movie-going experience.  The statute, regulations, and case law answer this question in the affirmative.   

To establish a prima facie case under Title III, a plaintiff must prove “(1) she is disabled within the meaning of the ADA; (2) the defendant is a private entity that owns, leases, or operates a place of public accommodation; and (3) the plaintiff was denied public accommodations by the defendant because of her disability.”  Molski v. M. J. Cable, Inc., 481 F.3d 724, 730 (9th Cir. 2007).  Since it is undisputed that Mr. Lindstrom is a person with a disability and that Appellees are a place of public accommodation, this case turns on the third element, whether Appellees have discriminated against individuals who are deaf or hard of hearing by refusing to provide auxiliary aids or services such as captioning.    
Title III states that “[n]o individual shall be discriminated against on the basis of disability in the full and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any place of public accommodation by any person who owns, leases (or leases to), or operates a place of public accommodation.”  42 U.S.C. § 12182(a).  The statute further defines discrimination to include:

a failure to take such steps as may be necessary to ensure that no individual with a disability is excluded, denied services, segregated or otherwise treated differently than other individuals because of the absence of auxiliary aids and services, unless the entity can demonstrate that taking such steps would fundamentally alter the nature of the good, service, facility, privilege, advantage, or accommodation being offered or would result in an undue burden. 

42 U.S.C. § 12182(b)(2)(A)(iii); see also 28 C.F.R. § 36.303(a).  The definition of “auxiliary aids and services” includes “qualified interpreters or other effective methods of making aurally delivered materials available to individuals with hearing impairments.”  42 U.S.C. § 12102(1)(A).  The Department of Justice (DOJ) regulations identify “open and closed captioning” as auxiliary aids and services.  28 C.F.R. § 36.303(b)(1).  The definition of “auxiliary aids and services” further includes the “acquisition or modification of equipment or devices.” 42 U.S.C. § 12102(1)(C); see also 28 C.F.R. § 36.303(b)(3).  The DOJ regulations further clarify that public accommodations must provide “appropriate auxiliary aids and services where necessary to ensure effective communication with individuals with disabilities.”  28 C.F.R. § 36.303(c).  As such, public accommodations have an affirmative obligation to ensure that aurally delivered material and information is communicated effectively to deaf and hard of hearing individuals.  

The ADA provides two defenses for places of public accommodation: fundamental alteration and undue burden.  See, e.g., 42 U.S.C. § 12182(b)(2)(A)(iii).  These defenses are applied on a “case-by-case” basis.  28 C.F.R. Pt. 36, App. B.  The place of public accommodation bears the burden of proving that an auxiliary aid or service fundamentally alters the nature of its services, or would result in an undue burden.  See Cross Disability Coalition v. Hermanson Family Ltd., 264 F.3d 999, 1003 (10th Cir. 2001); see also Part 3(d) infra.

Recently, the DOJ announced in a notice of proposed rulemaking that it is “considering options under which it might require that movie theater owners and operators exhibit movies that are captioned for patrons who are deaf or hard of hearing.”
  This Court, however, should not wait for the DOJ to issue the final regulations because the statute is clear on its face.  Since Title III explicitly lists movie theaters as places of public accommodation, Congress could not have been clearer in mandating that movie theaters be fully accessible to individuals who are deaf or hard of hearing, unless the movie theater can demonstrate that providing such access would fundamentally alter the nature of the movie theater’s service or result in undue burden.  Since the statute is unambiguous, movie theaters are required to make aural information fully accessible to individuals who are deaf or hard of hearing.  See generally Chevron U.S.A., Inc. v. Natural Res. Defense Council, Inc., 467 U.S. 837 (1984); Ball v. AMC Entertainment, Inc., 246 F. Supp. 2d 17, 23 (D.D.C. 2003) (explaining that any DOJ regulation stating that movie theaters are not required to provide closed captioning would not be upheld if inconsistent with the ADA).
In a case factually similar to this one, Ball v. AMC Entertainment, Inc., 246 F. Supp. 2d 17 (D.D.C. 2003), the District Court for the District of Columbia held:

While the ADA does not contain explicit language or clear Congressional intent requiring or precluding closed captioning in movie theaters, the Act does contain explicit, applicable language which prohibits Defendants discriminating against deaf individuals “in the full and equal enjoyment of the goods, services . . . or accommodations of any place of public accommodation,” and also requires them to provide auxiliary aids to ensure that disabled patrons have access to the services they provide.  

Id. at 24 (citations omitted).  The court held that providing captioning would allow plaintiffs to enjoy first-run movies normally shown in Defendants’ theaters without fundamentally altering the nature of the services provided.  Id. at 26.
Another movie captioning case, Todd v. American Multi-Cinema, Inc., No. Civ. A. H-02-1944, 2004 WL 1764686 (S.D. Tex. Aug. 5, 2004), held that the ADA required only equal access and that “[e]qual access does not mean equal enjoyment.”  Id. at *4.  Under this reasoning, however, no place of public accommodation would ever be required to provide any auxiliary aids or services, including captions of any kind, despite the clear language of Title III requiring places of public accommodation to provide auxiliary aids and services to ensure “full and equal enjoyment.”  42 U.S.C. § 12182(a); 42 U.S.C. § 12182(b)(2)(A)(iii).  
Unlike the reasoning of Todd, which would obliterate the requirement that places of public accommodation provide auxiliary aids and services when necessary to ensure effective communication, the reasoning in Ball is consistent with the framework further described below that the ADA applies to places of public accommodation, providing movie theaters with the flexibility to fulfill their obligation to provide auxiliary aids or services that ensure equal access, equal opportunity, and effective communication with individuals who are deaf or hard of hearing.
  

In a recent landmark case, Feldman v. Pro Football, Inc., the District of Maryland held that Title III required a football stadium to make accessible, to individuals who are deaf or hard of hearing, all aural information projected over the stadium public address system.  Civ. A. No. AW-06-2266, 2008 WL 4416668 (D. Md. Sept. 30, 2008).  The court held that “[w]ithout some form of auxiliary aid or service, Plaintiffs would not have equal access” to the aural information that defendants provide to hearing fans “for a reason.”  Id. at *10.  Movie theaters similarly provide aural information as part of the movie-going experience for a reason.  Indeed, without this information, movie-goers would not be able to follow dialogue or understand movie plots.
  Since movie theaters are, like stadiums, places of public accommodation, the reasoning of Feldman requires movie theaters to make all aural information accessible to individuals who are deaf or hard of hearing.
In summary, the ADA requires movie theaters to provide auxiliary aids and services to ensure that individuals who are deaf or hard of hearing can partake in the full and equal enjoyment of the movie-going experience, unless such auxiliary aids or services constitute an undue burden or fundamental alteration.  

a. Places of Public Accommodation May Choose From Among Effective Auxiliary Aids and Services
The DOJ “strongly encourag[es] [places of public accommodation to] consult[] with persons with disabilities” in determining which auxiliary aids or services to provide.  28 C.F.R. Pt. 36, App. B.  The DOJ further explains that a “public accommodation can choose among various alternatives as long as the result is effective communication.”  Id.  Consequently, a movie theater has the flexibility to choose from among effective auxiliary aids and services.  

The language in the legislative history, H.R. Rep. 101-485(II), at 108, as reprinted in 1990 U.S.C.C.A.N. 303, 391, and DOJ interpretive guidance, 28 C.F.R. Pt. 36, App. B (1992), stating that movie theaters are not required to present open-captioned films is consistent with the principle that places of public accommodation should have the flexibility to choose from among effective auxiliary aids and services.  At the time the ADA was enacted, the only captioning available was traditional open captioning (burning captions directly onto a film print).
 Since that time, however, newer forms of captioning have emerged.
  The availability of new forms of captions means that movie theaters today have the flexibility, and the corresponding obligation, to choose from among effective auxiliary aids and services.  This result is in keeping with Congress’ intent that accommodations “keep pace with the rapidly changing times.”  H.R. Rep. No. 101-485, pt. 2, at 108.  See discussion infra Part 3(b).

3. The District Court Erred in Holding That Movie Theaters Are Not Required To Provide Any Captioning

The District Court made four substantive errors in its reasoning and analysis: first, the District Court erroneously relied on legislative history; second, the District Court misinterpreted DOJ interpretive guidance; third, the District Court erroneously interpreted a statement made by the Access Board; and fourth, the District Court erroneously held as a matter of law that captioning constitutes a fundamental alteration.  

a. The District Court Erroneously Relied on Selective Portions of the Legislative History of the ADA

The District Court erroneously relied on a statement in legislative history that said, “Open-captioning, for example, of feature films playing in movie theaters, is not required by this legislation.  Filmmakers, are, however, encouraged to produce and distribute open-captioned versions of films, and theaters are encouraged to have at least some pre-announced screenings of a captioned version of feature films.”  H.R. Rep. No. 101-485, pt. 2, at 108.  The District Court’s reliance on the language in the House Report is misplaced because the statute is clear on its face.  United States v. Gonzales, 520 U.S. 1, 6 (1997) (“Given [a] straightforward statutory command, there is no reason to resort to legislative history. . . . Indeed, far from clarifying the statute, the legislative history only muddies the waters.”).  Here, the District Court’s reliance on this statement in the House Report “muddies the waters.”  It is difficult to square the isolated statement that open-captioning of film prints is not required with the clear legislative command that places of public accommodation adapt to technological advancements in providing auxiliary aids and services.  Ball, 246 F. Supp. 2d at 22 (noting this tension).  Because the clear language of the ADA requires places of public accommodation, including movie theaters, to provide auxiliary aids and services to permit individuals with a disability to partake in the full and equal enjoyment of the services offered, the District Court’s resort to the legislative history was error.

The District Court committed further error because the legislative history, taken as a whole, requires places of public accommodation such as movie theaters to make their services fully accessible to individuals with a disability, including individuals who are deaf or hard of hearing.  Specifically, there are two sections of the House Report indicating that movie theaters must make the content they exhibit accessible to deaf and hard of hearing patrons.  


First, the House Report defines Title III’s “full and equal enjoyment” mandate as guaranteeing “the right to participate and to have an equal opportunity to obtain the same results as others.”  H.R. Rep. 101-485(III), at 55 (1990), as reprinted in 1990 U.S.C.C.A.N. 445, 478 (emphasis added).  As a result, the ADA requires not only that movie theaters permit individuals who are deaf or hard of hearing to purchase tickets but also that the movie theaters provide these individuals with an “opportunity to obtain the same result” from the movie-going experience as hearing patrons.


Second, while the House Report states that open-captioning of feature films playing in movie theaters is not required, H.R. Rep. 101-485(II), at 108, the House Report states next that “[p]laces of public accommodation that provide films and slide shows to impart information are required to make such information accessible to people with disabilities.”  Id. (emphasis added).  Congress could not have been more explicit in stating its intent in requiring places of public accommodation to make their services accessible to individuals with a disability, including individuals who are deaf or hard of hearing. 

These two sentences read together indicate that Congress intended that places of public accommodation choose from among effective auxiliary aids and services.  Congress did not wish to mandate any one particular form of auxiliary aid or service; indeed, it stated that accommodations “should keep pace with the rapidly changing times.”  Id.; see also id. (stating that such technological advances “may require public accommodations to provide auxiliary aids and services in the future which today would not be required because they would be held to impose undue burdens on such entities”).
  In 1990, only open-captioned film prints were available.  Since that time, new forms of captioning technology have been developed that provide movie theaters with the flexibility to choose from among effective alternatives in making movies accessible to individuals who are deaf or hard of hearing.  Congress did not intend to foreclose their use when it stated that open-captioning of film prints was not required.  
In light of the foregoing, the District Court erred in relying on a statement that open-captioned film prints were not required in 1990 to mean that no captioning is required today.  This error was particularly egregious in light of the clear statutory language requiring movie theaters to provide auxiliary aids and services when necessary to ensure equal access, equal opportunity, and effective communication with individuals who are deaf or hard of hearing, unless doing so would be an undue burden or fundamental alteration.   

b. The District Court Misinterpreted the DOJ Interpretive Guidance 

On the basis of the legislative history described above, the DOJ issued interpretive guidance stating, “Movie theaters are not required by §36.303 to present open-captioned films.”  28 C.F.R. Pt. 36, App. B.  This interpretive guidance is consistent with the goal of providing places of public accommodation with the flexibility to choose from among effective auxiliary aids and services.  Nonetheless, the District Court took the DOJ’s statement that traditional open captioning is not the form of auxiliary aid required to mean that movie theaters are not required to provide any form of captioning.  Harkins Amusement Enter., 548 F. Supp. 2d at 730-31.  This misreading is particularly egregious because the DOJ recently recognized that advances in technology now provide movie theaters with a variety of options in making the movie-going experience fully accessible to individuals who are deaf or hard of hearing.
  

The District Court’s conclusion is also flatly inconsistent with the statutory and regulatory language of Title III, which requires movie theaters to provide auxiliary aids or services, unless doing so would be a fundamental alteration or an undue burden.  This Court should reject the District Court’s misinterpretation of the DOJ interpretive guidance.  

c. The District Court Erroneously Relied on an Unadopted Statement by the Access Board

The District Court further erred in relying on a statement made by the Access Board in a preamble to unadopted ADA Accessibility Guidelines that the DOJ regulations “do not require captioning of movies for persons who are deaf.”  Americans with Disabilities Act (ADA) Accessibility Guidelines for Buildings and Facilities; Architectural Barriers Act (ABA) Accessibility Guidelines, 69 Fed. Reg. 44084, 44138 (July 23, 2004).  Like the District Court, the Access Board misinterpreted the DOJ interpretive guidance stating movie theaters are not required to present open-captioned films to mean that no captioning is required.  As just described, this reasoning is at odds with the statutory and regulatory language of Title III, which requires movie theaters to provide auxiliary aids or services, unless doing so would be a fundamental alteration or an undue burden. 

Further, by its own admission, the Access Board lacks the jurisdiction to require captioning in stadiums, and by analogy movie theaters, because such a requirement is “more pertinent to facility operations than to facility design.”  69 Fed. Reg. at 44106.  The Access Board stated that providing “effective communications” falls within the scope of the DOJ’s Title III regulations.  Id.  These DOJ regulations require places of public accommodation, such as movie theaters, to provide auxiliary aids and services when necessary to ensure effective communication, unless doing so would be a fundamental alteration or result in an undue burden.  28 C.F.R. § 36.303.  It is the language of the Title III statute and regulations that determine the scope of the movie theaters’ obligations to provide captioning, not an isolated and erroneous statement by an Access Board that has disclaimed the jurisdiction to determine the captioning obligations of places of public accommodation.   

d. The District Court Erred in Holding that Title III of the ADA Does Not Require Movie Theaters To Make Its Services Accessible to Individuals Who Are Deaf or Hard of Hearing

i. The District Court Erroneously Held That Providing Auxiliary Aids and Services Constitutes a Fundamental Alteration.

A defendant may mitigate its obligations if the requested accommodations or auxiliary aids or services would fundamentally alter the nature of the service offered. See 42 U.S.C. § 12182(b)(2)(A)(iii); Lentini v. Cal. Ctr. for the Arts, 370 F.3d 837, 845 (9th Cir. 2004).  The term “fundamental alteration” is not explicitly defined in the ADA or its implementing regulations.  This Court has held that whether an accommodation “fundamentally alters” the nature of a service is “an intensively fact-based inquiry.”  Lentini, 370 F.3d at 845. 

In the implementing regulations, the DOJ has clarified that fundamental alteration means that a bookstore is not required to “stock Brailled books or order Brailled books, if it does not do so in the normal course of its business.”  28 C.F.R. Pt. 36, App. B (reconciling 28 C.F.R. § 36.307 with 28 C.F.R. § 36.302 which requires public accommodations to make reasonable modifications in policies, practices, or procedures).
  A public accommodation is not required “to alter its inventory to include accessible or special goods that are designed for, or facilitate use by, individuals with disabilities,” although it “shall order accessible or special goods at the request of an individual with disabilities, if, in the normal course of its operation, it makes special orders on request for unstocked goods, and if the accessible or special goods can be obtained from a supplier with whom the public accommodation customarily does business.”  28 C.F.R. § 36.307.  Goods are items (commodities, merchandise, or wares) that are sold, rented, loaned, or given away.   Movie theaters are not retail stores.  Caption display equipment constitutes auxiliary aids and services that assist moviegoers in the full and equal enjoyment of the movie-going experience.  
Appellants do not ask Appellees to stock or order accessible or special goods. Rather, Appellants simply ask Appellees to provide auxiliary aids and services so that individuals who are deaf or hard of hearing can participate fully and equally in Appellees’ entertainment services.  As described, Title III places an affirmative obligation on places of public accommodation to provide auxiliary aids and services to ensure that individuals with a disability can participate in the full and equal enjoyment of the public accommodation’s services.  42 U.S.C. § 12182(b)(2)(A)(iii); 28 C.F.R. § 36.303.  As part of this obligation, places of public accommodation may need to acquire equipment or devices such as caption display equipment.  42 U.S.C. § 12102(1)(C); 28 C.F.R. § 36.303(b) (listing captioning as an auxiliary aid and service).  Thus, the statute and regulations could not be clearer that places of public accommodation are required to acquire the equipment necessary to display captions to ensure effective communication with individuals who are deaf or hard of hearing.  
The District Court nonetheless held that captioning is a fundamental alteration because it “changes audio elements into a visual format.”  548 F. Supp. 2d at 729.  The District Court’s holding would render impotent the statutory language defining “auxiliary aids and services” as including “qualified interpreters or other effective methods of making aurally delivered materials available to individuals with hearing impairments.”  42 U.S.C. § 12102(1)(A).  The District Court’s holding would also render impotent the DOJ regulation, 28 C.F.R. § 36.303(b)(1), which includes “[q]ualified interpreters, notetakers, computer-aided transcription services, written materials, . . . closed caption decoders, open and closed captioning, telecommunications devices for deaf persons (TDD's), [and] videotext displays,” all of which are examples of auxiliary aids and services that change aural information to a visual format. Changing spoken English to written English does not change the content of the message.  Germano v. Int'l Profit Ass'n, 544 F.3d 798, 803 (7th Cir. 2008) (noting that during the provision of telecommunications relay services, in accordance with Title IV of the ADA, a communications assistant “simply reads out the English words from the text she sees, and then types in the English words from the voice she hears”). 
Further, when individuals who are deaf or hard of hearing cannot understand information transmitted in an aural format, information must be provided in a visual format for it to be accessible.  Under the District Court’s holding, however, the ADA would no longer require covered entities to display in visual format any information that is transmitted aurally.  As a result, covered entities would no longer be required to provide any auxiliary aids or services for individuals who are deaf or hard of hearing who do not benefit from amplification.
  Universities and other educational institutions would no longer be required to provide interpreter services or communication access realtime translation (CART) for students who are deaf or hard of hearing.  Health care providers would no longer be required to provide interpreter services to ensure effective communication with deaf patients about life and death issues.  Courts would no longer be required to provide interpreters to ensure effective communication with litigants who are deaf or hard of hearing seeking their day in court.  The result would be the complete obliteration of the ADA for individuals who are deaf or hard of hearing.   

Finally, it is inconceivable that captioning could be a fundamental alteration when hundreds of movie theaters today display captions as part of the entertainment services that they provide to moviegoers.  Movie studios produce and provide CDs containing captions for a majority of new wide-release movies so that movie theaters can display them for the benefit of individuals who are deaf or hard of hearing.
  The District Court erred in ruling that this movie industry practice of producing, providing, and displaying captions for individuals who are deaf or hard of hearing constitutes a fundamental alteration.  

For these reasons, this Court should hold that displaying captions to ensure effective communication with individuals who are deaf or hard of hearing does not fundamentally alter the nature of movie theater’s services.  

ii. Appellees did not raise the undue burden defense.


Undue burden is the other affirmative defense available to defendants in cases involving Title III of the ADA.  See 42 U.S.C. § 12182(b)(2)(A)(iii).  The District Court noted that Appellees did not argue that providing captioning would be an undue burden.  548 F. Supp. 2d. at 727.  Even if Appellees have not waived the undue burden affirmative defense, it would not be appropriate for this Court to consider the issue at this time.  The District Court erred in raising this issue sua sponte when the parties have not yet conducted discovery on the fact-intensive issue of whether providing captions would be an undue burden.  See Ball, 246 F. Supp. 2d at 24 (holding that there were material issues of fact whether captioning was an undue burden).  Consequently, this Court need not reach this issue.

Conclusion

For the foregoing reasons, amici curiae respectfully request that this Court reverse the District Court’s ruling below and hold that movie theaters are required to provide auxiliary aids and services, including captioning, to ensure equal access, equal opportunity, and effective communication with individuals who are deaf or hard of hearing.  
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� Amici respectfully direct the Court to Plaintiff-Appellants’ brief for a recounting of the procedural history.


� National Institute on Deafness and Other Communication Disorders, Quick Statistics, http://www.nidcd.nih.gov/health/statistics/quick.htm (last visited Dec. 2, 2008).


� Starting in 1982, open-captioned film prints were donated by movie studios and Tripod Captioned Films arranged with local non-profit organizations to rent theater space. In 1993, Tripod Captioned Films began captioning feature films for special open-captioned movie screenings in theaters.  Between 1993 and 1997, Tripod received 3 to 5 prints for 25 movies. It was not until 1998 that direct-studio distribution of open-captioned movie prints began.  National Association of the Deaf:  Movie Captioning Advocacy Timeline, � HYPERLINK "http://www.nad.org/movietimeline" �http://www.nad.org/movietimeline� (last visited Dec. 2, 2008).





� Faye Kuo, Comment, Open and Closed: Captioning Technology as a Means to Equality, 23 J. Marshall J. Computer & Information L. 159, 172 n.100 (2004).


� See Nondiscrimination on the Basis of Disability by Public Accommodations and in Commercial Facilities, 73 Fed. Reg. 34508, 34530 (June 17, 2008) (notice of proposed rulemaking) (“Technological advances since the early 1990s have made open and closed captioning for movies more readily available and effective.”).  


� Kuo, supra n.7, at 172-73.


� See DTS Digital Cinema, Exhibition, DTS Access, http://www.dtsdcinema.com/Exhibition/DTS_Access.sqrl (last visited Dec. 4, 2008).


� The ability to turn captions on or off mimics the closed caption decoder function in televisions; when turned on, the captions are visible to everyone.  


� Regal Entertainment Group, Now Showing, �HYPERLINK "http://www.regmovies.com/nowshowing/opencaptionedshowtimes.aspx"�http://www.regmovies.com/nowshowing/opencaptionedshowtimes.aspx� (last visited Dec. 2, 2008).


� Kuo, supra n.7, at 173.


� See, e.g. Ball v. AMC Entertainment, Inc., 315 F. Supp. 2d 120, 122-23 (D.D.C. 2003).


� See id. at 123.


� See id.


� See National Center for Accessible Media, Locations, http://ncam.wgbh.org/mopix/locations.html (last visited Dec. 4, 2008).


� Kuo, supra n.7, at 173.


� 339 F.3d 1126, 1133 (9th Cir. 2003).  


� Id.; see also, e.g., Independent Living Res. v. Oregon Arena Corp., 982 F. Supp. 698, 708-09 (D. Or. 1997).


� 73 Fed. Reg. 34508 at 34530 (June 17, 2008).  





� In Cornilles v. Regal Cinemas, Inc., No. Civ. 00-173-AS, 2002 WL 31440885 (D. Or. Jan. 3, 2002), a district court held that requiring the immediate, nationwide installation of captioning equipment would be an undue burden.  Id.  In Ball, by contrast, the plaintiffs sought the provision of captioning only in a limited geographic area.  In this case, defendants have not asserted the defense of undue burden and this issue was not addressed by the District Court below.


For a fuller critique of this case law, see Comment, District Court Approves Settlement Requiring Movie Theaters to Provide Closed Captioning for Deaf and Hard of Hearing People, 118 Harv. L. Rev. 1777 (2005).	


� Movie dialogue often finds its way into popular, and then political, culture, as when Clint Eastwood's “Dirty Harry” character sneered, “Go ahead--make my day,” and President Reagan repeated the line in a showdown with Congress.  Paul Singer, Hearing-Impaired Get Movie Treat, Chi. Trib., May 7, 2004, §1, at 14.


� The statement may also reflect the lack of available captioned film prints.  See supra note 3.


� See discussion supra Statement of Facts.  


� The House Report statement may reflect the fledgling process in place at the time for the production and distribution of open-captioned film prints, and a reluctance to mandate that filmmakers, studios, or movie theaters be required to burn captions into film prints.  See Statement of Facts supra and note 3.  The fact that movie studios provide open-captioned film prints and other forms of captions, today, is a significant convenience for movie theaters, makes tremendous economic sense, and ensures that captions are high quality, consistent from movie theater to movie theater, and available on the first day the movie is otherwise available for showing to the public.  





� 73 Fed. Reg. 34508 at 34530 (June 17, 2008) (“Technological advances since the early 1990s have made open and closed captioning for movies more readily available and effective.”).


� Reasonable modifications in policies, practices, or procedures may be necessary and required to ensure the provision of auxiliary aids and services.  For example, public accommodations need procedures to arrange for the provision of qualified interpreter services.  Similarly, movie theaters may need to direct that the caption display equipment be maintained, that scheduled screenings of captioned movies be published, and that the caption display feature is turned on.





� See 73 Fed. Reg. 34508 at 34530 (June 17, 2008) (“Captioning makes films accessible to individuals whose hearing is too limited to benefit from assistive listening devices.”).


� See 73 Fed. Reg. 34508 at 34530 (June 17, 2008) (“Significantly, more than half of the feature films produced by the major movie studios now provide some form of captioning.”).


� Attorneys for the National Association of the Deaf gratefully acknowledge the support and work of the following students from the University of Maryland School of Law: Nicole Kim, Jennifer McIlvaine, and Erin Podolny.
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