JOHN WODATCH: Thank you very much.  We appreciate your testimony this morning.  Next we will hear from Rose Daly-Rooney, who is with the Arizona Attorney General's Office. 

>> ROSE DALY-ROONEY: Our Civil Rights Division offers comments on movie theater captioning and video description.

The public and the courts would benefit from the Department's regulatory and interpretive guidance about the movie theater industry's existing obligation to provide captioning and video description for its customers with sensory disabilities.  However, we urge the Department to change direction and offer guidance on how to apply the general undue burden factors to the movie theater industry instead of proposing a rule whereby movie theaters would have five more years to equip only 50 percent of their screens. 

The ADA already provides a framework for analyzing the auxiliary aids and services requirement.  The framework arose from debate and compromise in Congress and now requires public accommodations to take the steps necessary to ensure that people with disabilities are not treated differently or denied services because of the absence of auxiliary aids and service.  And to do so to the extent that it would not result in an undue burden.  The auxiliary aids and services provision requires full and equal enjoyment.  The undue burden general factors set out by the Department about undue burden provide the flexible individualized approach to determine the limit of that obligation for a particular entity. 

The framework was built to last, and it can handle the changes of time including technological advances.  The current proposal does not comport with that framework, and we offer four reasons to support changing direction.

First, the current proposal does not provide an individualized assessment of the net cost and financial resources of each theater as the undue burden analysis does.  For example, net cost will vary based on the equipment the theater has.  The theater industry has provided information that it will be cheaper to install on digital equipment.  There is a various rollout among the theaters.  So that will vary from theater to theater. 

Additionally, the financial resources will vary, because as we know, the movie theater industry is comprised of entities from small independent theaters that operate in rural communities, all the way to huge wealthy corporate conglomerates and everything in between.  So, as Congress intended, the undue burden defense is flexible enough to answer the question of how much an entity can do before it rises to an undue burden regardless of its size and therefore, no categorical exemptions are required. 

Second, the 50 percent cap in the current proposal sets an arbitrary ceiling on full and equal enjoyment for people with sensory disabilities that is not directly tied to the financial resources of the theaters.  By the very nature of services that a movie theater provides, a person can walk into a theater, choose any movie at any location, on any date and at any time the theater exhibits the movies.

Under the current proposal and five years from now, movie theaters would only be required to offer 50 percent of the choices to people with sensory disabilities,  irrespective of their financial resources.  That’s like going into a restaurant and only being read half the menu items or only being read the menu items when it's not rush hour.  The Second Circuit rejected that in a case, and we think the Department should also reject that kind of proposal.

Although in reality some movie theater owners and operators may not be financially able to equip all of its theater screens at this time, the largest, wealthiest movie theater operators who are already spending massive budget amounts to upgrade to digital screens could provide access on a 100 percent of the screens for a de minimums additional cost to the upgrade. 

Third, the five-year sliding compliance schedule in the current proposal conflicts with the existing statutory obligation to provide auxiliary aids and services.  When the ADA was passed it required auxiliary aids and services.  When the technology became available to do so, the movie theater industry had an obligation.  They’ve had an obligation at least since 1997.  And the current proposal will not adapt to change as would the undue burden.  No matter how cheap it gets, it's still only 50 percent. 

In changing directions, the Department should propose regulations and draft interpretation guidance that clarifies that captioning and video description in movie theaters are examples of auxiliary aids that all theaters, regardless of size, must do so, except to the extent of an undue burden.  That it is not a fundamental alteration, and that it is a de minimis expense, not an undue burden, for movie theaters that undertake the significant expense or secure the significant funding to upgrade or to acquire screens with digital to add the equipment necessary to show the caption and descriptions in the digital file.  Therefore, those theaters who can establish it as an undue burden to equip 100 percent, that they must take steps to maximize choice, and guidance on how to maximize choice.  Thank you. 

>> JOHN WODATCH: Thank you very much.  We appreciate your testimony.  We also appreciate your leadership on this issue in the past.  Our next commenter is via videophone.  And it's Tom Green from Para Quad.  Mr. Green? 

