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Oct. 22, 2008

Safeco Field/Seattle Mariners

P.O. Box 4100

Seattle, WA 98194

Attn: Stadium Operations

Re:
Captioned information at Safeco Field

Ladies and Gentlemen:


As you are likely aware, a federal judge in Maryland last month ordered the Washington Redskins football team to make its game presentations fully accessible to hard of hearing and deaf fans by converting aurally delivered material into text form, then displaying that information in the form of captions. (For your convenience, here is a link to that opinion: http://www.mdd.uscourts.gov/Opinions/Opinions/feldman093008.pdf).


As an organization whose principal purpose is to advocate on behalf of the hearing-loss population, the Washington State Communication Access Project (Wash-CAP) requests the Mariners to institute captioning at Safeco Field. Unlike the situation in “the other Washington,” where the parties have been engaged in three years of expensive litigation with no end in sight, we hope to bring about the same result in a cordial and agreeable fashion.


Hearing loss is the most prevalent but least acknowledged disability, even by those who suffer from it. A study published just this past July by doctors at Johns Hopkins University found, based on clinical test results, that a staggering 7.5% of adults between the ages of 20 and 69 have a hearing loss significant enough to constitute a compensable disability had the loss occurred at the work-place, and that an additional 7.5% of the population have a measurable although less significant loss. But a 2006 study on the prevalence of disability in Washington State based on self-reporting found that only a third of that number – 2.6% of the adult population – admits to having significant trouble hearing.


That gap between reality and individual perception comes from the fact that the most common form of hearing loss is high-tone sensorineural loss, sometimes called “nerve deafness.” Sensorineural loss occurs when the hair-like nerve cells in the inner ear become damaged. When that occurs, a greater volume of sound is required to “trigger” those cells than is required to trigger undamaged cells. Because of the physiology of the inner ear, the cells that respond to higher frequencies or pitches are most often damaged far more than the cells that respond to lower frequencies.


High-tone hearing loss interfaces with human speech in an unfortunate way. Human voices themselves and the vowel sounds are relatively low-frequency. The consonant sounds, though, are essentially clicks, whistles and pops, and those are high-frequency sounds. The result is that a person with a high-tone loss can hear the voice itself at relatively normal volume, but can’t hear the consonants, and therefore can’t understand what the speaker is saying. The person’s subjective experience is that their hearing is fine, but that the speaker is mumbling.


Because volume is not the problem, an increase in volume is not a solution. Assistive-listening devices that increase the volume of sound and eliminate much of the interference from ambient noise are some help, but they aren’t sufficient for people with significant high-tone loss, and are useless for deaf individuals.


In many situations, people with significant hearing loss can cope by supplementing what they hear with what they see through means like speech-reading and by being attentive to facial expressions or gestures. But public-address announcements contain no useful visual information.


In the Redskins case, deaf and hard-of-hearing fans who wanted captioned announcements at FedEx Field in suburban Maryland began by simply asking. After two years of fruitless requests, they filed suit, arguing that the Redskins violated Title III of the Americans with Disabilities Act (ADA) by failing to make the information conveyed aurally to fans in the stadium accessible to them. The court agreed, declaring in summary fashion before trial that as a matter of law, ADA does indeed require the Redskins “to provide deaf and hard of hearing fans equal access to the aural information broadcast over the stadium bowl public address system at FedExField.”


Interestingly, the Redskins actually began to caption most of the public-address announcements some six weeks after the suit was filed. The captions were displayed on the LED ribbon boards installed on each side of the stadium of the 50-yard line. According to the opinion, once the Redskins did commit (under threat of suit) to begin captioning, it was actually done quickly and relatively inexpensively -- the Redskins paid some $5,000 to install the technology, then paid a captioner $550 per game to transcribe the public-address announcements. The Redskins also required concourse vendors to enable the closed-captions on any of the television sets turned on for patrons during the game, so that deaf and hard of hearing fans could follow the play-by-play telecasts while on the concourse.


The opinion left certain questions awaiting resolution at trial. One question was whether displaying the captions only on the LED ribbon boards was sufficient, or whether, as the plaintiffs requested, the captions needed to be displayed either on or immediately adjacent to the JumboTrons, making it possible for fans to both watch the JumboTron screens and understand the announcements. Another unresolved issue was whether the lyrics to the songs played over the PA systems needed to be captioned – while the Court said specifically that the lyrics needed to be made accessible to the deaf and hard of hearing fans, it declined to order captioning, leaving open the possibility that some other method might suffice. 


A third issue dealt with radio broadcasts. The Redskins piped the local radio broadcasts into the concourse area. The plaintiffs asked that those broadcasts also be captioned. The court ruled against the plaintiffs, but only because the Complaint did not ask for that relief, although the Court observed that the Complaint could have been (and may yet be) amended to include that issue.


The Maryland court summarized its ruling as follows:

Defendants provide more than a football game; they also provide public address announcements, advertisements, music, and other aural information to hearing fans at FedExField. Presumably, Defendants provide this aural information to hearing fans for a reason. This aural information is a good, service, facility, privilege, advantage or accommodation. Without some form of auxiliary aid or service, Plaintiffs would not have equal access to this information. On the face of the statute, the Court believes and concludes that Title III of the ADA requires Defendants to provide deaf and hard of hearing fans equal access to the aural information broadcast over the stadium bowl public address system at FedExField, which includes music with lyrics, play information, advertisements, referee calls, safety/emergency information, and other announcements.   


While I think the Maryland court’s analysis of federal law was correct, and would apply as well to the Mariners and Safeco Field, it is worth noting that Washington state law is even more explicit. State law and the implementing regulations require places of public accommodation such as Safeco Field to do what is “reasonably possible in the circumstances” to make its services understandable, a clear indication that our state law requires accommodation for the hearing-loss population.


While Wash-CAP believes that state and federal law is so clear that a lawsuit would be successful, we also believe that in such a situation, litigation ought to be unnecessary. (Indeed, we hope that no one has yet filed an opportunistic lawsuit against the Mariners on the basis of the Redskins decision). To avoid the need for litigation, we would therefore ask you to commit in writing to the following beginning with the 2009 Mariner season:


1)
All announcements made over the public-address system will be captioned;


2)
 The captions will be displayed on reader-boards visible from any seat in the stadium, and Safeco will investigate the possibility of displaying the captions in such a way that they may be seen by someone watching the centerfield JumboTron;


3)
Song lyrics will be captioned and displayed;


4)
Television sets in the concourse that are turned on to the game broadcast will have the closed-captions turned on;


5)
If radio broadcasts are piped into the concourse, then those broadcasts will also be captioned and exhibited on enough reader boards in the concourse area to be visible to anyone seeking to purchase concessions.


We know there are brighter days and years ahead for the Mariners. We look forward to the deaf and hard of hearing fans being able to share fully in those times. 


We await your response.






Very truly yours:






John F. Waldo






Advocacy Director and Counsel






Washington State Communication Access Project

cc:
Wash-CAP Board (by email attachment)

