  IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

FOR KITSAP COUNTY

THE WASHINGTON STATE

)
COMMUNICATION ACCESS

)
PROJECT, a Washington Non-  

)
Profit Corporation,               


)            No. ____________________
                                                         

)            


Plaintiff,                                 

)           

                                                             
)
vs.                                                                
)            COMPLAINT FOR
                                                                  
)            INJUNCTIVE RELIEF          
STATE OF WASHINGTON                  
)
DEPARTMENT OF                                
)
TRANSPORTATION,                           
)
WASHINGTON STATE                         
)
FERRIES,                                                 
)
                                                                  
)

Defendant.                                    
)
______________________________________________________________________

The Washington State Communication Access Project (Wash-CAP), a Washington non-profit corporation whose registered agent is John F. Waldo, 151 Finch Pl. SW, Suite C, Bainbridge Island, WA 98110, complains against the State of Washington Department of Transportation, Washington State Ferries Division, as follows:

I.

PARTIES


1.
The Washington State Communication Access Project (Wash-CAP) is a Washington non-profit corporation whose principal objective is to make Washington’s public places accessible to persons who are deaf or Hard of Hearing (HOH). Wash-CAP’s members are persons who are deaf or HOH, or persons otherwise interested in implementing the access guarantees and non-discrimination provisions that exist in state law for the benefit of the deaf and HOH. Wash-CAP is governed by a Board of Directors. Its President is Bert Lederer of Bellingham, Washington.

2.
Washington State Ferries (WSF) is a division of the Washington State Department of Transportation. WSF owns and operates vessels, principally on the waters of Puget Sound, that serve much of Western Washington. WSF also owns and operates numerous terminals where its vessels dock for the loading and unloading of vehicles and passengers.

II.

JURISDICTION AND VENUE


3.
The Court has jurisdiction over this action pursuant to RCW 4.92.010, which states that jurisdiction for claims against the State of Washington lies in Superior Court, and under RCW 49.60.030(2), which states that any person injured by a discriminatory act has a civil action in a court of competent jurisdiction to enjoin further violations.

4.
Venue is proper pursuant to RCW 4.92.010(1) and (2) because Wash-CAP’s corporate residency is within Kitsap County, because one or more of its individual members resides in Kitsap County, and because significant portions of the cause of action arose in Kitsap County.

III.
FACTS


5.
WSF owns and operates the largest ferry system in the United States, with some 28 vessels operating over ten routes that serve 20 terminals. WSF carries some 26 million passengers per year.


6.
Most if not all of WSF’s vessels and terminals are equipped with public address systems that are used to make a variety of announcements. Some announcements are general in nature and are applicable on every sailing, such as welcoming announcements and general safety announcements. Some are specific to a particular sailing, such as information about delays, unloading in an unusual manner (such as through the vehicle deck) or announcements about a safety or security exercise. Some are merely informational or amusing, such as announcements about a whale sighting, congratulations to a retiring captain, or announcements about the availability of tickets to a concert or sporting event. Some announcements are personal and specific, dealing with things like an automobile’s lights left on or personal property being found. 


7.
By their nature, all of the announcements made over the public-address system are intended to convey information to all of the patrons at the terminal or aboard the vessel where the announcements are made.

8.
Wash-CAP’s members regularly ride on WSF’s vessels for business and personal purposes, and will continue to do so.


9.
Some of Wash-CAP’s members (and other deaf or HOH individuals) are frequently unable to understand the information delivered aurally over the public-address systems on vessels or in terminals. The degree to which the messages are understood by Wash-CAP’s members varies, depending upon the degree of hearing loss suffered by any particular individual, by the location of that particular individual and by the ambient noise level on that particular sailing or in that particular terminal.

10.
WSF patrons who are deaf or HOH and are therefore unable to understand the messages delivered aurally over the public-address systems are discriminated against in various ways. They may be unable to respond to messages that concern them personally, such as messages concerning lost items or problems with their vehicles. They may be unable to respond appropriately to safety or security information. They may be unable to take advantage of opportunities made available to other members of the general public, such as the opportunity to purchase tickets, or to view marine life. They may be unable to make adjustments for delayed sailings, to use a different deck for loading or unloading, or to meet passengers at a different location than normal. Even if the information is of a trivial nature and is of no concern to them, deaf and HOH patrons unable to understand the message do not know that the message is of no importance, and are therefore subjected to constant anxiety over what may have been said that they did not understand.


11.
Technology is readily available that would allow WSF to display the gist of information transmitted over the public-address system in visual form. For example, electronic message boards are currently in use at WSF’s Colman Dock in Seattle and at WSF’s Bainbridge Island terminal for the extremely limited purpose of announcing the commencement and conclusion of passenger loading. Large video monitors are in use at Colman Dock and the Bainbridge terminal, and aboard at least one of the vessels, and the messages displayed on those monitors are controlled by WSF.
   

12.
In response to inquiries and requests from undersigned counsel, WSF has acknowledged that its deaf or HOH patrons may be unable to understand some or all of the public-address announcements, but has declined to commit to making that information accessible to deaf or HOH patrons through visual displays, or to acknowledge any legal obligation to do so.

13.
Because Wash-CAP’s purpose is to protect the interests of persons who are deaf or HOH, and because some of its members are affected by the acts and omissions of WSF, Wash-CAP has standing to bring this action in its own name for the benefit of its affected members and other persons similarly situated.

IV.

CLAIM FOR VIOLATION OF WASHINGTON LAW AGAINST DISCRIMINATION.


14.
The Washington Law Against Discrimination (WLAD) states that “the right to be free from discrimination because of race, creed, color, national origin, sex, or the presence of any sensory, mental or physical disability … is recognized as declared to be a civil right.” RCW 49.60.030

15.
Hearing loss is a “sensory disability” within the meaning of RCW 49.60.030, and persons who are deaf or HOH are among the individuals protected and benefited by the WLAD.


16.
Among the rights protected by the WLAD is “the right to the full enjoyment of any of the accommodations, advantages, facilities, or privileges of any place of public resort, accommodation, assemblage or amusement.” RCW 49.60.030(1)(b).


17.
The WLAD defines “any place of public resort, accommodation, assemblage, or amusement” as including “public conveyance or transportation on land, water, or in the air, including the stations and terminals thereof.” RCW 49.60.040(10).


18.
WSF’s vessels and terminals are “places of public resort, accommodation, assemblage, or amusement” within the meaning of RCW 49.60.040(10), and are therefore subject to the non-discrimination provisions of Washington law.

19.
Regulations implementing the WLAD have been promulgated by the Washington State Human Rights Commission. Among other things, those regulations state that it is an unfair practice (and hence a violation of the statute) “to fail or refuse to make reasonable accommodation to the known physical, sensory, or mental limitations of a person with a disability.” WAC 162-26-080.


20.
The regulations define “reasonable accommodation” as “action, reasonably possible in the circumstances, to make the regular services of a place of public accommodation accessible to a person who otherwise could not use or fully enjoy the services because of the person’s sensory, mental or physical disability.” WAC 162-26-040 (definitions).


21.
As was more fully explained in Paragraph 10, the inability because of hearing loss for deaf and HOH patrons to understand information transmitted to other patrons through the public-address systems on WSF’s vessels and at WSF’s terminals prevents those deaf and HOH patrons, because of sensory disability, from being able to fully enjoy the services of WSF. 


22.
Converting the gist of messages delivered to other patrons through the public-address system into textual form, and displaying that information on a video monitor, an electronic message board or in some similar manner is an action reasonably possible for WSF to undertake, and such action would make WSF’s terminals and vessels fully accessible to persons who are deaf or HOH, including many Wash-CAP members. 


23.
Failure to display information delivered aurally in text form, and thereby failing to make that information available to persons who are deaf or HOH, including members of Wash-CAP, constitutes discrimination in violation of WLAD.


24.
Wash-CAP is therefore entitled to injunctive relief as is set forth more fully in the Prayer for Relief, and to its costs of suit, including a reasonable attorneys’ fee. RCW 49.60.030(2).     

V.
PRAYER FOR RELIEF


25.
After fully considering the merits of this Complaint, Wash-CAP requests this Court to enter a permanent injunction in its favor and against WSF, directing WSF to do the following:


a)
To require that all new vessels and terminals contain the necessary equipment to enable a visual display of the gist of all information conveyed aurally to patrons of the vessel and terminal;



b)
To immediately prepare and issue a Request for Proposals to retrofit all existing vessels and terminals as promptly as is reasonably possible with the necessary equipment to enable a visual display, visible from at least two places on each deck of each vessel, of the gist of all information conveyed aurally to all patrons of the vessel and terminal; 



c)
Using standard purchasing practices of Washington State public agencies, to accept the most qualified bid for retrofitting all existing vessels and terminals as set forth in sub-paragraph b;



d)
To institute whatever training program may be necessary so that WSF personnel can properly use the equipment at either new or retrofitted facilities for the purposes of displaying in visual form the gist of all information conveyed aurally to all patrons of the vessel and terminal;



e)
To develop practices and procedures necessary to ensure that the equipment for displaying information in visual form remains in working order and that operational personnel remain properly trained;



f)
To undertake any other actions required so that information conveyed aurally to patrons of WSF’s vessels and terminals is also displayed visually, and is thus accessible to members of Wash-CAP and to other deaf and HOH patrons.


26.
Pursuant to RCW 49.60.030(2), for an order awarding Wash-CAP all costs of suit, including reasonable attorneys’ fees, expert witness fees and costs of court.


DATED this 2nd day of July, 2008.






_______________________






John F. Waldo, WSBA #36109






Attorney for the Washington State Communication






Access Project  
COMPLAINT FOR INJUNCTIVE RELIEF
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